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PEEFACE. 



The want of a small book on the Law of 
Mortgage has been felt for some time. The 
following pages, in their original shape, con- 
sisted of notes prepared for the use of pupils that 
I am in the habit of preparing for the examina- 
tions of the Council of Legal Education and the 
Licorporated Law Society, and therefore pecu- 
liarities of style and arrangement are referable 
to this fact. I know from experience that the 
notes will be useful in examination.* It is also 
hoped that the volume may be of assistance to 
the practitioner. 

The book presupposes an elementary know- 
ledge of the subject, and is intended to serve as 

• Since the above was written the papers of the recent Bar 
Examination have been published. Every question in the paper 
on Mortgages can be answered from this Book. 



VI PKEFACE. 

an incentive to the study of the great authori- 
ties on the Law of Mortgage, Coote, Fisher, 
Prideaux, and White and Tudor, to whom I 
am largely indebted, both for eases and rules. 

Although nearly every line is supported by 
decided cases, few authorities have been cited, 
in order not to weary the student with a 
continual reference to the reports. 

Although a large amount of care has been 
bestowed on the revision of the volume, it is 
possible that in the hurry of writing, and under 
pressure of work, some small errprs have crept 
in. Should any student find parts of the subject 
ambiguous or obscure, I shall be glad to answer 
any questions he may think fit to put. 

The great difficulty I have met with has been 
that of compression, but it is hoped that in the 
compass of 169 pages will be found a brief state- 
ment of §,11 the principal rules of the Law of 
Mortgage, 

P. r. A. 

30, Bedford Place, W.C. 
dOth September, 1883. 
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THE LAW OF MOETGAGE. 



What is a Mortgage ? (a) — A mortgage is what m a 

MORTQAQK? 

an assurance to the creditor of the whole or 
part of the debtor's general property, in real 
or personal estate, conditional upon the non- 
payment, and redeemable upon payment of a 
debt at a fixed time ; and upon breach of the 
condition, the assurance becomes absolute, but 
remains subject to an equitable right of re- 
demption until the expiration of a certain 

(a) By the Judicature Act, 1873, the redemption and fore- 
closure of mortgages are assigned to the Chancery Division 
(sec. 34, sub-8. 3). By the Conveyancing Act, 1881, sec, 2, vi., 
" Mortgage includes any charge on any property for securing 
money, or money's worth ; and mortgage-money means money, 
or money's worth secured by mortgage ; and mortgagor in- 
cludes any person from time to time deriving title under the 
original mortgagor, or entitled to redeem a mortgage .... 
and mortgagee in possession is a mortgagee who has .... 
entered into and is in possession." 

B 



^ THE LAW OF MORTGAGE. 

What is a period nnless the right be sooner foreclosed by 

MORTGAQE? ... 

judicial process at the suit of the creditor, or 
be destroyed by sale under judicial process or 
under a power incident to the security (b). 

Thus, A. borrows 100/. of B., and conveys 
to B. Whiteacre in fee simple, upon condition 
that if A. repays B. 100/. with interest within 
six months, that then B. shall reconvey to A. 
Whiteacre in fee (c). B. has a conditional fee 
simple on the execution of the mortgage deed, 
which becomes absolute on the expiration of 
the time specified. From the view of the com- 
mon law jurisdiction of the Court, A. has lost 
all right to the land after that date ; but the 

• 

power conferred by the Judicature Act enables 
all divisions of the Court to admit A. to a 
right to redeem the estate even after the 
expiration of six months; this privilege is 
usually called the equity of redemption. This 
right may be lost by lapse of time, or by B. 
taking steps to extinguish it by ap|)lication to 

(b) Fish. 5. 

(c) See Precedent XLII. Humphry's Precedents, p. 82 ; 
Williams' Real Property, p. 443. 



THE LAW OF MORTGAGE. 3 

the Court for foreclosure, or by sale of the what is a 

ij Tj. • • •! 1 J 1 J.TT 1 Mortgage? 

land, it IS impossible to understand clearly 
the position of the mortgagor and mortgagee 
at the present day without a knowledge of the 
conflict of jurisdiction between law and equity, 
and the history of the development of this 
species of security. For this the student is 
referred to the principal text books (d). 

It must be understood that B. has an interest 
in A.'s land of a personal nature, which he can 
realise under certain conditions for the satis- 
faction of his claim. . 

At common law B. is owner in fee : in equity 
B. has a mortgage debt, and only holds the 
land as security ; the ownership is in A., who 
has an estate in land which may be dealt with 
in the ordinary way ( Cashhmme v. Scarf e) [e). In 
this case Hardwick, L.C., says : ^' An equity of 
redemption has always been considered an estate 
in land : for it may be devised, granted, or en- 
tailed . . . and therefore cannot be considered 

id) White & Tudor, L. 0. Eq. 1062, vol. ii. ; Williams' Real 
Property ; Stephen's Commentaries, vol. i. 
(e) L. C. Eq. 1055, vol. ii. 

B 2 
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What is a a mere right only, but sncli an estate whereof 

MORTGAOE? 

there may be a seisin ; the mortgagor is owner 
of the landj and the mortgage personal assets.'^ 
The nature of the mortgagee's estate, from 
the point of view of equity, is well shown in 
Thornborough v. Baker [f). Mortgaged pre- 
mises descended to John Baker ; the mortgagor 
wished to redeem, and filed a bill against Baker ; 
he refused to convey unless the mortgage money 
was paid to him, whereas the amount was 
claimed by the widow of the mortgagee, his 
administratrix. He was, however, decreed to 
reconvey on payment to the tvidow of the sum 
due. Lord Nottingham, L.C., in this case, 
says,^^ The principal right of the mortgagee is to 
the money, and Ms right of the land is only 
security for the money : wherefore, when the 
security descended to the heir of the mortgagee, 
attended with the equity of redemption, as soon 
as the mortgagor pays the money, the lands 
belong to him, and only the money to the 
mortgagee, which is merely personal, and so 
accrues to the personal representatives." 

(/) L. C. Eq. 1046. 
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It may be here observed, by the Convey- what is a 
ancing Act, 1881 (^), mortgaged estates in 
general devolve on the personal representative, 
and he is enabled to reeonvey the property. 

It is typical of English law reform that 
although the difficulty was discovered in 1660, 
no amendment was made for over two hundred 
years. 

In the days of Glanvill pledges of land were Old Form 

OP 

made as a mortuum vadium or vivum vadium. Mortgage. 
The latter was effected by the debtor convey- 
ing land to his creditor to be held by him 
until the rents and profits discharged the debt. 
In the time of Littleton, a feoffment was made 
of the land to the creditor, subject to the con- 
dition that on repayment of the loan by a 
certain day, the debtor might re-enter. This 
transaction is expressly called by him a mort- 
gage or mortuum vadium. If the money was not 
paid by the appointed day, the estate became 
absolute in the hands of the mortgagee. 

When Equity began to assert her power, 
the doctrine was studiously taught that the land 

{g) C. A. 1881, sec. 30, 1. ' 
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Old Form coTild Only be held by the mortgagee as a 
MoRTGAOK. security for debt, and in the face of the in- 
tention of the parties clearly expressed, the 
Chancellor held that the mortgagor had a 
right to call for a reconyeyance of the land 
after the specified date on payment of princi- 
pal, interest and costs. Thus arose the equity 
of redemption, due no doubt to the eccle- 
siastical abhorrence of usury prevailing at that 
day. 

As the rule was then settled, so it remains 
at the present day, the legal estate being vested 
in the mortgagee, the equitable in the mortga- 
gor. Equity, however, made some small amends 
to the mortgagee by permitting him to fore- 
close the equity of redemption if the mortgagor 
did not redeem his estate within a reasonable 
time. Under the Eeal Property Limitation 
Act, 1874(A), the right to redeem is extin- 
guished after twelve years. 

The • • 

Relation There are four securities upon real and per- 
Mortgage soual property kuowu to English law, mort- 

TO OTHER 

Securities gage, pledge, hypothecation, and lien. On 

ON Bealtt 

t^NAL^." W 37 & 38 Vict c. 57. 
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analysis they are found to possess these charac- the 

. ... Relation 

tenstlCS. OP 

(1.) A right of the creditor to make the to other 

SsGIT RITIES 

property answerable for the debt or engage- on Realty 

AND PeR- 

ment. sonaltf. 

(2.) A right in the debtor to redeem the 
subject-matter of the right by paying the debt 
or performing the engagement. 

(3.) Upon such payment or performance, a 
determination of the creditor's interest in the 
property, and a liability on his part, if he be 
in possession, to restore it to the owner (^). 

A Pledge or Pawn is created where only a 
special property is delivered to the pledgee in 
the subject-matter of the contract. Upon non- 
payment on the day fixed the absolute property 
does not vest in the pledgee, and he can only 
defeat the pledgor's right to redeem by sale 
under the power which is incident to his 
security {k). 

An Hypothecation passes no property to the 

(t) Fish. § L 

(Jc) Potlwnier v. Dawson, Holt. N. P. R. 385 ; Story, Bailm. 
§308. 
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thb creditor, but only a right to make the subject- 

Relation 

OP matter of the contract liable by action at law. 

Mortgage 

TO OTHER Hypothecation may be : (1) marine, or (2) 

(SECURITIES 

ON Realty COmmon. 

AND PeR- 

soNALTr. (^1.) Marine Hypothecation is usually bot- 
tomry or respondentia. Respondentia is where 
the cargo alone is made answerable for the en- 
gagement of the master, bottomry where the 
ship, with freight, and sometimes the cargo are 
hypothecated. Both these species of rights 
are created by the master of a ship as agent 
for the owner, who in cases, of necessity by 
the law merchant is enabled to contract such 
obligations {I). 

(2.) A Common Hypothecation is a charge 
upon property which does not imply a personal 
debt, but gives a mere right of realization by 
judicial process, and in some cases a power of 
distress {m). 

An equitable assignment is classed under 
that head. This is usually created by an 

(Q Blackstone says the contract of respondentia is binding 
on the borrower personally, 
(m) Fish. § 8. 
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agreement between a debtor and his creditor, thk 
that a specific sum or chattel in the hands of a op 
third person shall be applied in discharge of to other 

Sbguritibs 

the debt. It may also be effected by an order on realty 
upon the holder of the property, which binds sonalty. 
him in equity after notice. 

A Lien is said to differ from a mortgage in 
the fact that the right depends on possession of 
the property, and is lost when the property is 
parted with (w). 

Lien may exist at common law, by contract, 

and by usage. 

Great differences exist as to the derivation deriva- 
tion op 

of the term mortgage, but the accepted opinion the term 
is that of Littleton (<>), who thus writes : — " If 
a feoffment be made upon such condition that 
if the feoffor pay to the feoffee at a certain 
day 40/. then the feoffor may re-enter; in 
this case the feoffee is called tenant in mort- 
gage If the feoffor doth not pay, then 

the land, which is put in pledge upon condi- 
tion for the payment of the money, is taken 

(n) Cockburn, C.J., Donald v. Suckling, L. R. 1 Q. B. 612. 
(o) § 332. 
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Dbriva- from him for ever. And if he doth pay the 

TION OF 

THE TERM monej, then the pledge is dead to the tenant." 

MORTOAQB. All T 111 T/»T 

A legal mortgage has lately been defined to 
be a debt secured on lands or other property, 
the property not being (like pew rents) im- 
mortgageable [p). 
^^^M '^"^" A Welsh mortgage is a conveyance of an 
GAGES, estate redeemable not at a fixed, but at any 
time on payment of the principal, the creditor 
meanwhile receiving the profits as of in- 
terest (g^). The mortgagor does not covenant 
for the payment of the debt, and the mortgagee 
cannot foreclose, though the mortgagor can 
redeem at any time. 

It is obvious that in some cases the rents 
and profits will largely exceed the current rate 
of interest, and when they amount to an exces- 
sive sum the Court will in some cases order 
an account (r). It is assumed that the Court 
would at the present day in all cases decree an 

( j9) Ex parte Arrowsmith, in re Leveson, 8 Ch. Div. 96. 

{q) Talbot v. Braddyl, 1 Vem. 395. 

(r) See Louquet v. Scawen, 1 Ves. Sen. 403 ; Balfe v. Lord, 
2 Dr. & W. 480 ; Fulthorpe v. Foster, 1 Vern. 477 ; Coote, 
325 
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account against the mortgagee of the rents and varieties 

OF MOAT- 

profits, whether the value was excessive or not. gages. 

Some similarity exists between a Welsh 
mortgage and a mortuum vadium. In the latter 
an estate is conveyed to the creditor to hold 
until the debt is paid, the rents and profits to 
be received in satisfaction of principal. In the 
former the rents and profits are received in 
discharge of interest, while the principal re- 
mains undiminished. In one respect they are 
similar — the estate is never forfeited. 

A Mortgage in the Nature of a Welsh 
Mortgage is where land is conveyed to a 
mortgagee until out of the rents and profits 
he shall have received principal and interest 

Although by 3 & 4 Will. IV. c. 27, the 
right of redemption by a mortgagor was lost 
at the end of twenty years (now reduced to 
twelve) (5), next after the mortgagee takes 
possession, unless there has been acknowledg- 
ment of right, yet there is no doubt that this 
statute does not apply to Welsh mortgages. 

(s) 37 & 38 Vict. c. 57. 
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Equitable An EqUITABLE MORTGAGE WaS 0116 rOCOg- 

MORTQAGK. 

nized only by Chancery when that Court 
existed. It may be made either by a mort- 
gage of the equity of redemption, or by an 
express or implied agreement that certain 
property, or the assurances thereof, shall be 
liable for the debt. An equitable mortgage 
by deposit is effected by delivery to the 
creditor, or his agent, of deeds, or other docu- 
ments of title, with intent to create a security 
thereon (^). The case of Busselr. Busselmaj 
be said to have established the validity of this 
species of security. 

Equitable mortgages will be treated of more 
at length hereafter. 

Condi- CONDITIONAL PURCHASES mUSt be distiu- 

Purchases, guishcd from mortgages. And this IS of im- 
portance, because in a sale of property under 
condition no right of redemption exists. Thus, 
if A. sells "Whiteacre to B. for 500/., on con- 
dition that if A. wishes to re-purchase it at 
the end of the year B. shall re-convey it for 

(0 Bussel V. Russel, 1 W. & T. L. C. 726 ; 1 Bro. C. C. 269. 
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550^. — this is a conditional sale, and after the Condi- 
lapse of a year, A. will have no right to insist Puecbasm. 
on a re-conveyance. But if A. conveys an 
estate worth 500/. to his creditor, the con- 
sideration being a debt of 501, and A. still 
retains possession, paying no rent, but interest 
on the debt, with right to purchase within six 
months, the conveyance would be treated as a 
mortgage and not as a sale. 

It is exceedingly diJBicult to distinguish be- 
tween mortgages proper and defeasible pur- 
chases, but parol evidence will always be 
admitted to show that an apparent conveyance 
was intended as a security only. The in- 
adequacy of the consideration to the value of 
the property, the taking by the grantee of 
immediate possession under the conveyance, 
and the payment by him or by the grantor of 
the costs, will be taken into consideration, but 
will not be conclusive upon the question 
whether a doubtful instrument was intended 
to take effect byway of mortgage or of sa]e(u). 

(u) Thomhorowjh v. Taylor^ 3 Sw. 631, per Lord Notting- 
ham . 
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CoTOi- Each case must depend upon the partienlar 

TIOSAL 

PrscHASEs. circumstances. Parol evidence viU always be 

admitted to show that a mortgage really was 

intended (a:). 

Mr. Fisher mentions a case somewhat akin 
to a conditional sale. This is where it is 

directed that the prior limitations of a settle- 
ment shall cease, and the land go to the 
person paying the money in a certain event. 
Thus, in Frederick v. Aynscombe (y), land was 
settled on the issue of the intended marriage 
in taU, with proviso that if there should be 
but one daughter and no other child of the 
marriage the land should go to the husband in 
fee, upon payment to the trustees of the settle- 
ment of a sum of money by his heirs, or per- 
sonal representatives, within three months 
after death. The event happened ; it was held 
this was merely a security for money, and to 
be redeemable after three months (^). 

(x) England v. Godrington, 1 Ed. 169 ; MaxiveU v. Mont- 
acute, Prec. Ch. 526. 

{y) 2 Eq. Ca. Ab. 594. 

{z) See, however, Freem. Cli. 206 ; Winchelsea v. JFent- 
worthj 1 Vern. 402. 
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The same spirit "whicli led the Equity Courts rbstric- 
to create the right of redemption (a) after- thk Riqht 

TO 

wards prompted Chancery Judges to lay down Redeem 
a series of rules preventing the mortgagor from 
parting with his equitable rights by the same 
instrument which created the security. The 
principle of these rules is the somewhat am- 
biguous — once a mortgage^ always a mortgage. 
A deed cannot at one time be a mortgage, and 
at another time an absolute conveyance. Still 
further advancing the doctrine, the Courts held 
that no condition could be valid restricting the 
right of redemption to a fixed time [b). So, 
again, in Howard v. Harris {c\ an attempt 
made to confine it to a particular line of heirs 
was defeated. Where the conveyance, how- 
ever, is in the nature of a family settlement, 
the equity may be confined to the life of the 
mortgagor, and his heirs will not be allowed 
to redeem. 

A creditor is not allowed to obtain any , / 

(a) Howard v. Harrisy L. C. Eq., vol. ii., 1058. 
(6) Newconih v. Bonliam, 1 Yern. 7. 
(c) 1 Yern. 7. 
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Restric- advantage from his security beyond principal, 

TIONS ON , 

THE Right interest, and costs. Thus, although an attempt 
Redeem, ^as made in Jennings v. Ward (d) to clog the 
equity of redemption with a bye-agreement, 
this device was not allowed to succeed. Money 
was lent on mortgage at 6 per cent. ; and by 
a deed of even date, the mortgagor agreed to 
convey to the mortgagee at his request ground- 
rents at twenty years' purchase to the value of 
16,000/. The mortgagor filed a bill to redeem 
on the ordinary terms ; the mortgagee insisted 
on the covenant being strictly observed ; but 
the Court decreed a re-conveyance on payment 
merely of principal, interest, and costs. Thus, 
the mortgagor of an advowson has a right to 
nominate on a vacancy : and in WtUet v. 
Winnel (e) an agreement was not allowed' 
which compelled the mortgagee to pay the 
residue of the purchase-money at a certain 
time, as where the mortgagee entered into a 
bond to pay the mortgagor a further sum, 
within a certain time after default in payment 
of principal and interest in full, for the absolute 

((I) 2 Vern. 520. (e) 1 Vera. 487. 
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purchase of the estate. A further illustration rkstkic- 

, TI0N3 ON 

of the principle that the mortgagee shall make the Right 

TO 

no extra advantage out of his security is afforded Redeem. 
by the case of an advowson : if a vacancy occurs 
during the mortgage, the mortgagee is not 
allowed to present. Although the right of 
redemption cannot be done away with by the 
original covenant, it may be postponed by sub- 
sequent agreement. Thus, an arrangement of 
this nature, postponing the remedies of the 
mortgagor and mortgagee for a period of years, 
is upheld, as being valuable to both parties. 
In such case, a subsequent mortgagee is bound 
by the covenant of his mortgagor (/). 

An unreasonable or oppressive restraint will 
not be allowed ( g). 

The Court will not object to a covenant in a 
mortgage for a right of pre-emption for the 
mortgagee in case the estate is sold ; but will not 
allow the mortgagee at the time of the loan to 
make a stipulation for the purchase of the land 
for a further sum in case of default in payment 

(/) Laivless v. Mansfield, 1 Dm. & War. 602. 
(g) CowdryY. Day, 1 Giflf. 316. 

c 



18 THE LAW OF MORTGAGE. 



kkstric- at a fixed time. This is perfectly in consonance 

TIONS ON , 

THE RioHT with, the equitable distaste for forfeitures. 

TO 

Redeem. A Sale or release of the equity of redemption 
subsequently to the mortgage will be supported 
. unless there is fraud or pressure. Where a 
mortgagor releases his equity of redemption to 
the mortgagee in consideration of the mort- 
gage debt, their relation is the ordinary one of 
vendor to purchaser, subject to any proof to 
the contrary by the party seeking to impeach 
the transaction (h), Equity will not allow one 
party alone to consider a pledge of lands a 
mortgage ; a mortgage must be mutual. 

Devolu- In a sale with a right of re-purchase, if the 

TION OF . . , 

Estate, purchaser die seised, the money goes to the 
real representative. Some other examples of 
forbidden stipulations are here given : an 
agreement that if the interest is not paid at 
the end of the year it shall be converted into 
principal ; that the mortgagee in possession 
shall receive a certain sum for management ; 
that if interest at four per cent, is not punctu- 

(h) Melbourne Banking Co'poraHon v. Broughomy S. J. P. C. 
925 ; 46 L. T. 603. 



THE LAW OF MORTGAGE. 19 



ally paid, five per cent, shall be lawful, but Devolu- 

, , , TION OP 

the higher rate may be reserved, with provi- Estate. 
sion for its reduction on prompt payment. 

It may be useful to give a summary of the Summary 
rules lately discussed, extracted from the argu- 
ment in Howard v. Harris («) : — 

(1.) Eestrictions of the redemption in mort- 
gages have always been discountenanced, for 
if this were not so, mortgages would be so 
fettered as to make it impossible to redeem 
according to the precise letter of the argu- 
ment. 

(2.) An estate cannot at one time be a mort- 
gage, and at another time cease to be so, by 
one and the same deed, and a mortgage can 
be no more irredeemable than distress for a 
rent-charge can be irrepleviable. 

(3.) A mortgage cannot be a mortgage on 
one side only. 

MoBTGAGES OF LEASEHOLDS may be by under- mort- 
lease or by assignment. The former is usually lease 
preferred, as the creditor is then not liable to 



(i) L. C. Eq. 1059. 

c 2 



gages of 
Lease- 
holds. 
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GAGES OP 

Lease- 
holds. 



MoRT- the covenants contained in the original lease (Ar) ; 

AGES OP 

Lease- but on the othci hand, in this form, on creating 
a leasehold security, a reversion is left in 
the mortgagor, and he may cause a for- 
feiture of his term. An eminent writer has 
suggested a plan of securing the mortgagee 
by a declaration of trust of the nominal 
reversion (I). 

To determine which of the above forms must 
be employed, regard must be had to the num- 
ber and nature of the covenants contained in 
the lease. If the rent is small, and covenants 
not likely to be burdensome, the creditor 
should take an assignment; but if the rent 
is large, and the covenants burdensome, an 
underlease is expedient. If a mortgagee of a 
lease obtains a renewal of the lease, it will 
take the place of the old one, and be subject 
to the like equities. So, also, if the mortgagor 
renew, the new lease will be considered in 
equity as subject to the mortgage effected 

{k) A mortgagee by equitable deposit is not liable to the 
covenants. 
(?) DavL Conv., 6V0, ed. 3. 
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on the old lease. In framing covenants re- Mort- 

lating to insurance of leasehold property, care Lease- 
holds. 
must be taken that the stipulations are not 

repugnant to any covenants contained in the 
original lease. 

A Mortgage of Copyholds is effcQted by copyholds. 
a surrender, upon condition to become void on 
payment of the sum lent within the time 
specified. A deed is executed containing 
covenants for payment of principal and inte- 
rest, and for such other purposes as may be 
deemed necessary. The mortgagee is not ad- 
mitted, as in that case he would render himself 
liable for fines and services when his estate 
becomes absolute. On the satisfaction of the 
debt the mortgagee gives an authority to the 
steward to avoid the surrender. The receipt 
should be indorsed on the mortgage deed, and 
the satisfaction entered on the rolls. The 
money ought not to be advanced until the 
surrender is actually made, for a second mort- 
gagee, without notice, may take a surrender 
and be admitted, and thus gain priority by 
virtue of the maxim. Where equities are equal 
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Copyholds, the law prevails^ the second mortgagee having 
both legal and equitable estate {m). 

If the day of payment is past, the mortgagor 
having merely an equitable estate must pay a 
fine in order to be re-admitted. 

After condition broken, and before admit- 
tance, the mortgagee may bring an action to 
foreclose, and compel a surrender by the mort- 
gagor. 

The mortgage of an equity of redemption 
in mortgaged copyholds is effected by deed 
without surrender. 

In mortgages of copyholds for lives, it is 
usual to insure the lives of the cestuis que vie 
for greater security. 
Covenants. The mortgagor always enters into absolute 
covenants for title. By the Conveyancing 
Act, 1881, s. 7, it is provided that in every 
conveyance, by way of mortgage, there shall 
be implied by every person who conveys as 
^' beneficial owner," (1) a covenant for right 
to convey, (2) for quiet enjoyment, (3) free- 

(?n) Bac. Abr. Mortg. E., ed. 7, vol. v., 664. 



s 
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dom from incumbrances, and (4) further assur- Covkhahts. 
ance. And in a mortgage of leaseholds a 
covenant (1) that the lease is valid, and (2) 
for payment of rent and covenants. 

Where in a mortgage, or an obligation for joiht 

j_ p J. J* I* 1 Account. 

payment oi money, or transier oi a mortgage, 
or of such an obligation, the sum, or any part 
of the sum, advanced or owing, is expressed 
to be advanced by or owing to more per- 
sons than one out of money, or as money, 
belonging to them on a joint account^ or a 
mortgage, or such an obligation, or such a 
transfer is made to more persons than one, 
jointly, and not in shares, the mortgage money, 
or other money, or money's worth, for the 
time being due to those persons on the mort- 
gage or obligation, shall be deemed to be and 
remain money or money's worth, belonging to 
those persons on a joint account, as between 
them and the mortgagor or obligor ; and 
receipt in writing of the survivors or the last 
survivor of them, or of the personal repre- 
sentatives of the last survivor, shall be a com- 
plete discharge for all money or money's 



\ 
\ 



/ 



24 THE LAW OF MORTGAGE. 

Joint wortli for the time being due, notwithstanding 

ACCOUKT. 

any notice to the payer of a severance of the 
joint account (w). This provision may be 
excluded by agreement, and only applies to 
mortgages made after 31st of December, 1881. 
This enactment reverses the equitable pre- 
sumption that in such cases the money was 
owned in several interests, and that, in the 
absence of a declaration to the contrary, the 
survivors alone could not give a receipt {o). 
The The Eights and Duties of a Moetgagob. 
OP A — It is clear whatever rights the mortgagor 
GOR. possesses were originally wholly the creation 
of equity. From time to time statute law has 
conferred on him powers, but legislation of 
this nature is only a development of equity 
principles ( jt?). 

Equity regards the mortgagor as owner of 
the land, with a right in the mortgagee to 
make that specific property liable for the mort- 
gage debt. 

(?i) Conveyancing Act, 1881, sec. 61, 1. 

(o) Fish. 1286. 

{f) 7 Geo. II., c. 20. 
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An equity of redemption is the original The 

Nature 

estate in the land, the mortgage bemg per- of an 

Equity op 

sonal assets. This right is good as against all Rkdkmp- 
persons, but will not be binding on a bond fide 
purchaser for valuable consideration, if he takes 
without notice. 

An equity of redemption descends like legal 
estate ; thus, in Borough-English the youngest 
son will be entitled, and in gavelkind it will 
be divided amongst the sons equally. 

Curtesy can be claimed out of the equity (§'), 
and also dower under 3 & 4 Wm. lY. c. 105. 
An equity of redemption being an estate in 
land, can, of course, be entailed, and either 
where freeholds or copyholds are mortgaged 
constitutes legal assets ; but, of course, if it 
is devised to trustees for payment of debts, it 
becomes equitable assets. 

An equity of redemption can be mortgaged, 
and each equitable mortgage ranks according 
to the date of creation, unless it be tacked to 
the legal estate. An equity of redemption is 

(5) Cashorne v. Scarfe, 1 Atk. 602. 
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The not subject to escheat. The equity of re- 

Nature , . 

OF AN demption is forfeited if the mortgagor makes a 

Equity op 

Rkdkmp- second mortgage concealing the first (r), and 



TION, 



the second mortgagee shall hold the land as 
fully as if his mortgage had been an absolute 
purchase. 
Relation A great Questiou has been raised as to the 

OF MORT- . 

OAGOR AND rclatiou of mortgagor and mortgagee until re- 
GAQEE. demption or foreclosure. When the mortgagor 
is in possession, is he tenant to the mort- 
gagee ? if so, what species of tenant is he ? 

In Hitchman v. Walton {s\ Patteson, J., said, 
^' It is very difficult to say what the mortgagor's 
estate is.'' 

The better opinion seems to be that the 
mortgagor is not tenant without agreement to 
that effect {t)> If, however, in the mortgage 
deed there is a proviso for quiet enjoyment 
until default in payment at a fixed period, this 

(r) 4 & 5 W. & M., c. 16. 

(s) 4 M. & W. 409 ; Moss v. Gallimore, Doug. 283 ; Doe v. 
Maiseyy 8 B. & C. 767 ; Keech v. Hall, Smith L. C. 578, vol. i.; 
Coote, 683. See Clayton v. Blakey, Smith L. C. 116. 

{t) As to powers given to mortgagor in possession, 36 & 37 
Vict. c. 66, s. 25, sub-s. 5 ; also Conveyancing Act, 1881. 
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is in effect a lease to the mortgagor for the relation 

.^ J OF MORT- 

time specinea. oagor asd 

Xf» T • 1 1 MORT- 

Ii there is, however, a mere covenant that oagkk. 
the mortgagee may enter and take possession 
on default in payment on a given day, or 
that the mortgagor shall take the profits until 
default, no fixed time being mentioned, then 
the above rule does not apply (u). , 

As to whether a mortgagor is tenant or not 
to the mortgagee, the following rules may be 
laid down (x) : 

(i.) If there be in the mortgage deed an 
agreement that the mortgagor shall continue 
in possession till default of payment on a cer- 
tain day, he is in the meantime termor of the 
intervening term. 

(ii.) If default be made on that day, he 
becomes tenant at sufferance. 

(iii.) When there is no such agreement he 
is tenant at suft'erance, immediately upon com- 
pletion of the mortgage, unless the mortgagor 

(u) See the whole subject discussed in Smith L. C, vol. i., 
580. 

(x) Smith L. C, vol. i., 592. 
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Relatiok expressly or impliedly consented to his remain- 

op Mort- 
gagor AND ing in possession. 

MORT- 

GAOKB. (iv.) Such consent renders him tenant at 
will. 

(v.) If in any of the last three cases he lets 
in tenants, they may be treated by the mort- 
gagee as tort feasors. 

(vi.) That if the mortgagee recognise their 
position, they become Ms tenants. 

(vii.) The mere receipt of interest does not 
amount to such recognition (y). 
Attokk- Sometimes when the mortgagor is in actual 

MKNT 

Clausj:. possession of the mortgaged property, an 
attornment clause is inserted, by which a 
tenancy is created between mortgagor and 
mortgagee. The object of this is to enable 
the mortgagee to distrain for rent; the practice 
is supposed to furnish a further security for 
the punctual payment of the interest (0). 

A mere power of distress without attorn- 
ment is not effectual to create a tenancy, as 

(2/) But see Exans v. Elliot, 9 A. & E. 342. See also note {t), 
p. 26. 

(z) Ex parte Jlarrison, in re Betts, L. R. 18 Ch. D. 127 ; 
Smith L. C, p. 583, vol. i. 
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the mortgagor, having no estate at law, cannot attork- 

MSNT 

create a legal rent-charge with a power of clause. 
distress, and the power would only operate as 
a licence. 

An attornment by a mortgagor to a second 
mortgagee is valid, notwithstanding that he 
may have already attorned to the first mort- 
gagee (a). 

In JEx parte Williains^ in re Thompson ^ 7 Ch. 
D. 138 (i), an attornment clause in a mortgage 
was held bad as against the creditors of the 
mortgagor, on his bankruptcy, as being a device 
to defeat the policy of the bankrupt law, and 
the mortgagee was held not entitled to distrain 
under s. 34 of the Bankiniptcy Act. 

But here the rent was held to be exorbitant, 
and the attornment only to come into opera- 
tion on bankruptcy. Where the rent reserved 
equals or exceeds the interest, the mortgagee 
has prima facie a right to apply the proceeds 

(a) Freeman v. Edwards^ ? Ex. R. 732 ; Prid. Piec, vol. i., 
540. 

(6) But see Ex parte Voisey, in re Knight, L. R. 21 Ch. D. 
442. 
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Attorn- of a distress in satisfaction of principal as well 

MENT 

Clause, as interest (c). 

In Ex parte Voiset/, re Knight (J), a manufac- 
turer granted to a building society a mortgage 
of his manufactory, machinery, &c., for 7,500/., 
repayable by monthly instalments of 71/., with 
interest at 7 per cent. The deed contained an 
attornment clause providing that if at any 
time the society as mortgagors should be 
entitled to enter, the mortgagor should become 
tenant to the society from month to month, at 
a monthly rent equal in amount to the monthly 
sum due to the society for subscriptions, inte- 
rest, fines, and other moneys under the society's 
rules. The deed was not registered as a bill of 
sale. 

Default having been made, the attornment 
clause came into operation, with a rent fluc- 
tuating in its monthly amount, and somewhat 
greater in its aggregate than the annual value 
of the mortgaged premises. The mortgagor 

(c) E.C 'parte Harrison, 18 Ch. D. 127; see Ex parte Isher- 
woody 46 L. T. 539. 

{d) L. R. 21 Ch. D. 442 ; 52 L. J. Ch. 121 ; 47 L. T. 362. 
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became bankrupt, and the society levied dis- Attorn- 
ment 
tresses for rent under the attornment clause, clause. 

The trustees in bankruptcy contested the 

validity of the attornment. It was held that 

the mortgage, vrith the attornment clause, was a 

bond fide transaction, and created the relation 

of landlord and tenant, which could not be 

impeached. 

The insertion of an attornment clause in a 
mortgage does not prevent the position of the 
parties being still that of mortgagor and mort- 
gagee, and not of landlord and tenant {e). 

" Every attornment, or agreement, not being 
a mining lease, whereby a power of distress is 
given or agreed to be given .... by way of 
security for ... . any debt or advance, and 
whereby any rent is reserved .... as a mode 
of providing for the payment of interest on such 
debt in advance, or otherwise for the purpose 
of such security only, is a bill of sale, within 
the meaning of both Acts, of any personal 
chattels which may be seized .... under 

{e) Ex 'parte Isherwood, re Knight, L. R. 22 Ch. D. 384. 
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Attorn- such power. But this does not extend to any 

MBNT 

Clausb. mortgage of any estate or interest in land . . . 
which the mortgagee, being in possession, 
shall have demised to the mortgagor as his 
tenant at a fair and reasonable rent " (/). 

If an attornment clause is inserted, a proviso 
should appear giving the mortgagee power at 
any time after the term fixed to enter and 
determine the tenancy. 

A mortgagee cannot be considered as a 
trustee for the mortgagor in the strict accept- 
ance of the term until sale ; but equity never 
interferes to prevent a mortgagee assuming 
possession (A). 

The most recent case on the attornment 
clause is Kearsley v. Phillips (i). Here a mort- 
gagor mortgaged certain premises to the defen- 
dant by a deed containing a clause by which 
the mortgagor attorned to the mortgagee at a 
rent. Subsequently the mortgagor demised 

(/) Bills of Sale Act, 1878, sec. 10 ; see also sec. 6. 
(h) Dohson v. Landy 4 De G. & S. 575. See Warner v. Jacohy 
L. R. 20 Ch. D. 220. 
(i) 52 L. J. Q. B. 581 ; W. R. 909, vol. xxxi. R. 
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the premises to an under-tenant, who entered attorn- 
ment 
without notice of . the mortgage. The rent Clafsb. 

due imder the mortgage being in arrear, the 

defendant distrained on the demised premises, 

and seized certain goods which had been 

assigned by the under-tenant to the plaintifE 

by a duly registered bill of sale. At the time of 

distress no rent was due from the sub-tenant 

to the mortgagor. 

In an action for trespass by the plaintiff for 
such seizure, it was held that the distress was 
lawful, the effect of the mortgage deed being 
to create the relation of landlord and tenant 
between mortgagor and mortgagee, together 
with the rights and remedies incidental to such 
a relation. 

If a mortgage deed contains an attornment 
clause, and possession has not been taken 
under it, the mortgagee is not liable to account 
as if he were in possession (k). 

Several Acts have enabled the mortgagor in Votino. 

(A) Stanley v. Grundy, L. E. 22 Ch. D. 478 ; 48 L. T. 106. 
As to the validity of an attomnient clause against the trustee 
in bankruptcy, see L. R. 21 Ch. D, 459. 

D 
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Voting, possession to vote for members of Parliament^ 
but if the amiual value is reduced below 40^. 
the mortgagor has no vote (/). 

Action?. A mortgagor in possession may bring actions 
in his own name for the recovery of rents and 
profits, or to prevent or recover damages, in 
respect of any trespass or other wrong relative 
to the mortgaged property, unless the cause 
of action arises on a lease or other con- 
tract made by him jointly mth any other 
person (m). 

AccoLKT- A mortgagor is not bound to account for the 
rents and profits while in possession, even 
though the security prove insufficient (n). 

But equity will prevent the mortgagor deal- 
ing with the land so as to injure the mortgagee^ 
for the land is security for the money. That 



(l) 8 Hen. 6, c. 7 ; 3 Wm. IV. c. 45 ; 6 & 7 Vict. c. 18, 
s. 14. 

(m) This sub-section only applies to a mortgagor entitled to 
possession, or receipt of rents and profits, and where no notice 
of intention to take possession has been given by mortgagee, 36 
& 37 Vict. c. 66, s. 25, sub-s. 5. 

(n) Colman v. St. Albans, 3 Ves. 25 ; Ex parte JFil807i, 2 
Ves. & Beav. 252. 



ING. 
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the mortgagor will be prevented by injunction Account 

INQ. 

from committing waste if tlie security is in- 
sufficient (o) ; but otherwise a mortgagor in 
possession is treated as owner in equity for 
most purposes, and may exercise all ordinary 
acts of ownership. Thus he may cut timber, 
except where there is scanty security, and 
bring actions under 36 & 37 Vict. c. 66. 

By 7 Geo. II. c. 20, the mortgagor may Staying 

PfiOCKLD- 

stay an action for foreclosure by paymg the ings. 
principal, interest, and costs; this privilege 
also extends to actions on bonds given for 
payment of mortgage money. The Court may 
also order a re-conveyance of the premises 
mortgaged. This statute is not applicable 
where the right to redeem is disputed upon the 
affidavit (p). Where the Court cannot make 
an order under this Act, it will sometimes 
under its general jurisdiction. 

It has been mentioned that where an ad- 
vowson has been mortgaged, the right of 
nomination still appertains to the mortgagor. 

(o) King v. Smith, 2 Hare, 239. 

(p) Goodtitle v. Bishop, 1 Y. & J. 344. 

D 2 
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Taxes. So, also, a mortgagor is entitled to deduct 

income tax (y). 
Leases. The mortgagor is liable to eviction by the 
mortgagee without any notice whatever, un- 
less protected by agreement (/•). It follows, 
under the old law, that the lessee may be 
evicted at the will of the mortgagor, and that 
the mortgagor has no power to grant valid 
leases. 

This, of course, refers to leases made after 
the mortgage. 

A mortgagor in possession is enabled under 
the Conveyancing Act, 1881, to make cer- 
tain leases. The Act in these sections only 
applies to mortgages made after the '31st De- 
cember, 1881 {t). 

18. (1.) A mortgagor of land while in pos- 
session shall, as against every incumbrancer, 
have, by virtue of this Act, power to make 
from time to time any such lease of the mort- 

(7) Moss V. Salte, 23 Beav. 267. 

(r) Voe V. Masey, 8 B. & C. 767. 

(t) 44 & 45 Vict. c. 41. It is usual to except the provisions 
of the Act in this respect as they are somewhat larger than 
those commonly inscrteil. 
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gaged .'land, or any part thereof, as in this Leases. 
section described and authorized. • 

(2.) A mortgagee of land while in possession 
shall, as against all prior incumbrancers, if 
any, and as against the mortgagor, have, by 
virtue of this Act, power to make from time to 
time any such lease as aforesaid (x). 

(3.) The leases which this section authorizes 
are : — 

(1.) An agricultural or occupation lease 
for any term not exceeding twenty- 
one years ; and 
(2.) A building lease for any term not ex- 
ceeding ninety-nine years. 
(4.) Every person making a lease under this 
section may execute and do all assurances and 
things necessary or proper in that behalf. 

(5.) Every such lease shall be made to take 
effect in possession not later than twelve 
months after its date. 

(6.) Every such lease shall reserve the best 

(x) This suh-section allows a mortgagee by lease, without 
concurrence of the mortgagor, to bind the mortgagor's estate 
after redemption. 
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Leases, rent that can reasonably be obtained, regard 
being had to the circumstances of the case, but 
without any fine being taken {y). 

(7.) Every such lease shall contain a cove- 
nant by the lessee for payment of the rent, and 
a condition of re-entry on the rent not being 
paid within a time therein specified not exceed- 
ing thirty days. 

(8.) A counterpart of every such lease shall 
be executed by the lessee and delivered to the 
lessor, of which execution, and delivery the 
execution of the lease by the lessor shall, in 
favour of the lessee and all persons deriving 
title under him, be sufficient evidence. 

(9.) Every such building lea'se shall be made 
in consideration of the lessee, or some person by 
whose direction the lease is granted, having 
erected, or agreeing to erect, within not more 
than five years from the date of the lease, 
buildings new or additional, or having im- 
proved or repaired buildings, or agreeing to 
improve or repair buildings within that time, 

{y) Sugden on Powers, ch. 10, s. 4 ; Farvvell on Powers, 
cli. 17, s. 9. 
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or having executed, or agreeing to execute, Leases. 
within that time, on the land leased, an im- 
provement for or in connexion with building 
purposes. 

(10.) In any such buildiug lease a pepper- 
corn rent, or a nominal or other rent less than 
the rent ultimately payable, may be made pay- 
able for the first five years, or any less part of 
the term. 

(11.) In case of a lease by the mortgagor, 
he shall within one month after making the 
lease deliver to the mortgagee, or where there 
are more than one, to the mortgagee first in 
priority, a counterpart of the lease duly exe- 
cuted by the lessee ; but the lessee shall not 
be concerned to see that this provision is com- 
plied with. 

(12.) A contract to make or accept a lease 
imder this section may be enforced by or 
against every person on whom the lease if 
granted would be binding (0). 

(.:) This sub-section can liaixlly be confined to the parties to 
the contract, but must apply to questions that arise between 
mortgagee, mortgagor, and lessee. Thus it is presumed a mort- 
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Leases. (13.) This scctioii applies only if and so far 
as a contrary intention is not expressed by the 
mortgagor and mortgagee in the mortgage- 
deed, or othei'wise in writing, and shall have 
effect subject to the terms of the mortgage- 
deed, or of any such writing, and to the pro- 
visions therein contained. 

(14.) Nothing in this Act shall prevent the 
mortgage-deed from reserving to or conferring 
on the mortgagor, or the mortgagee, or both, any 
further or other powers of leasing, or having 
reference to leasing ; and any further or other 
powers so reserved or conferred shall be' exer- 
ciseable, as far as may be, as if they were con- 
ferred by the Act, and with all the like inci- 
dents, ejBEects, and consequences, unless a con- 
trary intention is expressed in the mortgage- 
deed, 

(15.) Nothing in this Act shall be construed 
to enable a mortgagor or mortgagee to make a 
lease for any longer term, or on any other con- 
ditions than such as could have been granted 

gagee who has meanwhile taken possession can enforce against 
the lessee a contract made with mortgagor. 
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or imposed by the mortgagor, with the concur- Leases 
rence of all the incumbrancers, if this Act had 
not been passed. 

(16.) This section applies only in case of a 
mortgage made after the commencement of this 
Act ; but the provisions thereof, or any of 
them, may by agreement in writing made after 
the commencement of this Act, between mort- 
gagor and mortgagee, be applied to a mortgage 
made before the commencement of this Act, so, 
nevertheless, that any such agreement shall 
not prejudicially affect any right or interest of 
any mortgagee not joining in or adopting the 
agreement. 

(17.) The provisions of this section refemng 
to a lease shall be construed to extend and 
apply, as far as circumstances admit, to any 
letting and hiring, and to any agreement, 
whether in writing or not, for leasing or 
letting. 

Sec. 18, sub-s. 2, removes the difficulty that 
an ordinary lease granted by the mortgagee 
without concurrence of the mortgagor does not 
bind the mortgagee's estate after redemption. 
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Actions As avg havG Seen, a mortgagor in possession 

FOR Rent ... • • p -i 

AND in his own name may bring actions for the 

Damages. 

recovery of rents and profits, or to prevent or 
recover damages in respect of any trespass or 
other wrong relative to the mortgaged premises, 
unless the cause of action arises on a lease or 
other contract made by him jointly with another 
person (a). 
Leases With regard to leases made by the mort- 

BEFORK 

Mortgage. gagOT before the mortgage they are of coui'se 
binding on the mortgagee, for he takes the land 
as he finds it at the date of the mortgage. By 
the conveyance the reversion, and so the right 
to receive the rents, passes to the mori;gagee, 
but arrears of rent still belong to the Vnort- 
gagor. \ . 

A tenant after notice of the mortgage shoidd 
pay the rent to the mortgagee ; before notiqs 
he may safely pay it to the mortgagor. But 
the tenant may continue to pay the rent to the 
mortgagor so long as he is allowed by the 
mortgagee to receive it. 

A mortgagor may cut and remove growing 

(a) 36 & 37 Vict. c. 66, s. 25. 
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crops until possession has been demanded lkases 

^ BE FORK 

by the mortgagee, but not after such Mortgage. 
demand (b). 

If a mortgagor joins with the mortgagee in /<>^^' 
a lease of the property, and the lessee enters 
into covenants with the mortgagor and his 
assigns, these covenants are purely collateral, 
and will neither descend to the heir nor can 
the assignee under 32 Hen. VIII., c. 34, take 
advantage of them. 

The object of the mortgagor's concurrence 
in a demise is to bind the equity of redemp- 
tion ; a joint lease by mortgagee and mortgagor 
operates as a lease by the mortgagee, and an 
equitable confirmation by the mortgagor, who 
is in law a stranger to the land (c). 

Mr. Prideaux is of opinion that where a 
lease is granted under the statutory power, 
and the rent is reserved to, or covenants are 
entered into with, the mortgagor as lessor, if 
the mortgagee afterwards takes possession, or 
gives notice to pay the rent to him, the right 

{h) Bagnall v. Villers, 12 Ch. D. 812. 

(c) See Conveyancing Act, 1881 ; Prid. Prec, vol. i., 466. 
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JoiKT to such rent, or to sue on the covenants, will 

Leases. _ . 

pass to mm. 

A mortgagor with power of leasing may 
grant a lease to a trustee for himself. 
Ekskrva- If in a mortgage settlement the right of 



TIUN OP 



Right op redemption is reserved to uses different from 

Kedkmp- 

Tiox. the original uses, a clear intention must be 
evidenced to alter the existing dispositions. 
Thus, if on a mortgage by a tenant in fee the 
equity of redemption should be reserved to 
him in tail, yet the land, subject to the incum- 
brance, would revert to him in fee, unless 
there was clear evidence of a contrary inten- 
tion (d). 

On the mortgage of a wife's lands to secure 
her husband's debts, although the equity be 
reserved to the husband, it Avill result to the 
wife. But, as in the above case of mortgage 
settlements, there is a clear intention to alter 
previous rights the wording of the deed will 
be followed. 

Thus in Jackson v. Innes.(e) the mortgage 

(d) See Anson v. Lee, 4 Sim. 364. 

(e) 1 Bligh, 104. 
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was for a term, and the proviso directed that rbskrva- 
on payment of the money the land should Eight op 
revert to the husband (/ ). won. 

A mortgagor must give six months' notice notice. 
before paying off the debt, or else he must pay 
six months' interest. 

In the event of the mortgagor dying with Who mav 
the incumbrance still in existence, the equity 
will descend to the heir, who may redeem, on 
showing his title ; so may a devisee or an as- 
signee. The personal representative of a de- 
ceased mortgagor of real estate is not entitled 
to redeem as such. If a judgment creditor 
has taken the land in execution under 27 & 28 
Vict. c. 112, he may redeem. A plaintiff in 
an administration suit, if a creditor, may 
redeem in order to carry out the sale if a 
decree for sale of the real estate has been 
made. In the event of the bankruptcy of the 
mortgagor, the trustee may redeem. The 
lord on escheat, the Crown on f orfeitiu'e, even 

(/) See also Martin v. Mikhell, 2 Jac. & Walk. 413 ; Jones 
V. Danes, 8 Ch. D. 205 ; In re Belton's Estate, L. R. 12 Eq. 
553. 



43 THE LAW OF MOKTGAGE. 

Who may the clonee by a voluntary conveyance, may 

RkD£EM. , 

redeem ; in fact, any person interested in the 
equity of redemption, such as a tenant for 
life {g\ a doweress, a tenant by the courtesy. 

If the equity of redemption has been mort- 
gaged to a third party he may redeem, making 
the mortgagor or his representative a party to 
the action. It is to be remembered by 44 & 
45 Vict. c. 41, s. 15, a mortgagor entitled 
to redeem has power to require the mortgagor 
instead of reconveying to assign the mortgage 
debt, and convey the property to a third 
person {gg). It must also be borne in mind 
that by the Conveyancing Act, 1881, s. 30 (1), 
on the death of the mortgagee, if a sole mort- 
gagee of a real estate of inheritance, his estate^ 
nottvWistanding any testamentary dispositiony 
devolves to and becomes vested in his personal 
representative, just as if it were a chattel real. 

((/) Where an equity is settled, the tenant for life can redeem 
in preference to persons in remainder, but having redeemed 
he cannot compel those in remainder to redeem him ; see Riley 
V. Oi'oydon, 2 Dr. & Sm. 293. 

{(ig) See Teevan v. Smith, 55 L, J. Ch. 621. 
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All the rights and obligations of a sole mort- who may 

RfiDEBBf. 

gagee now pass on death to his personal 
representative. Sureties for the payment of 
the mortgage debt may also redeem. 

Every person who has a right to redeem the 
mortgage may redeem any prior incumbrancer 
on payment of principal, interest, and costs; 
the party thus redeeming is liable to be 
redeemed in turn by those below him, who 
are all liable to be redeemed by the mort- 
gagor (A). And where a judgment for fore- 
closure is given under which a puisne mort- 
gage is foreclosed, in taking accounts against 
the person next entitled to redeem, interest 
should be computed on the sum due when 
such foreclosure took place. 

In an action for foreclosure the practice is Practice 

IN FORK- 

to offer to redeem all incumbrancers prior in closure. 
date to the plaintiff, and to claim to foreclose 
(if necessary) all incumbrancers posterior in 
date to the plaintiff, unless these latter, or 
some one of them, should redeem the plain- 

(/i) In re Wade and Thomas^ 17 Ch. D. 348 ; Elton v Car- 
te.U, 19 Ch, D. 49. 
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Pkactice tiff (/'). Hence the phrase " Eedeem up, fore- 

iN Fore- 
closure, close down." A first mortgagee must accept 

payment of the mortgage debt from the second 

mortgagee and convey to him the mortgaged 

estate. 

It has been held that the dismissal of a bill 
for the redemption of a mortgage operates as a 
decree for foreclosure ; not so in the case of an 
equitable one. 

The Eights of the Mortgagee. — After 
the time fixed has expired, and default has 
been made in payment of principal or 
interest, the mortgagee or assignee may de- 
mand payment, and in case of non-payment 
may exercise his general or special remedies 
against the mortgaged estate or against the 
debtor. The mortgagee may enforce at the 
same time all his remedies against the mort- 
gagor. 

General remedies arise from the provisions 
of the law, whereas the special are derived 
from the powers contained in . the mortgage 

(i) SneU, 297. 
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deed (k\ A mortgagee has also been re- pkactiob 

, , IN FORB- 

strained from proceeding on his collateral closure. 
security, where the title deeds, being out of 
his power, he was unable effectually to recon- 
vey the estate {I). If, pending foreclosure, he 
sues on the covenant, and obtains full pay- 
ment, the mortgagor is, by the fact of payment, 
entitled to redeem, and the foreclosure is pre- 
vented, but this is not so if a part only of the 
debt is received. If, however, he forecloses 
first, and finding that the estate will not cover 
his debt, sues on the covenant, he is said tc 
open the foreclosure^ that is give the mortgage.' 
a further right to redeem. He cannot sue on 
the covenant if he has sold the estate {m). 

A mortgagee will be prevented from using 
his remedies if he have neglected to furnish 
a proper account, and have refused a proper 



(Jc) In some special cases the mortgagee miay be restrained 
from exercising aU his remedies at once, see Beckford v. Kemhle, 
1 Sim. & St. 7 ; Barker v. Smart, 3 Beav. 64 ; Schoole v. Sail, 
1 Sch. & Lef. 176 ; Lockhart v. Hardy, 9 Beav. 349. 

(l) Schoole V. Sail, vide supra ; see also Lockhart v. Hardy ; 
Drummond v. Pigou, 2 M. & K. 168. 

(w) Lockhart v. Hardy, 9 Beav. 349. 

K 
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Practice tender. Where the subject-matter of the 

CLOSURE, mortgage is a railway or canal, the mortgagee 

is not allowed to foreclose or sell the property, 

the remedy is to obtain the appointment of a 

receiver (n). 

The mortgagee of an advowson can enforce 
his security by quare impedit^ but he will be 
restrained upon the mortgagor's offer to re- 
deem. . 

As has been before mentioned, the mort- 
gagee is legal owner of the land, and entitled 
to immediate possession. 
Receiver. Irrespective of the provisions of the Con- 
veyancing Act, a mortgagee may appoint a 
receiver, if the property is so situated that it 
is absolutely necessary {o) ; and by the provi- 
sions of that Act, a mortgagee by deed has 
power, when the mortgage money has become 
due, to appoint a receiver of the income of the 
property, or of any part thereof, and the Act 
contains the following provisions : — 

Sect. 24 (1.) A mortgagee entitled to ap- 

(n) 30 & 31 Vict. c. 127 ; 38 & 39 Vict. c. 31. 
(o) Davis V. Dendijy 3 Mad. 170. 
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point a receiver under the power in that behalf Rkcbiybr. 
conferred by this Act, shall not appoint a re- 
ceiver until he has become entitled to exercise 
the power of sale conferred by this Act(jt?), 
but may then, by writing imder his hand, 
appoint such person as he thinks fit to be 
receiver. 

(2.) The receiver shall be deemed to be 
agent of the mortgagor; and the mortgagor 
shall be solely responsible for the receiver's 
acts or defaults, unless the mortgage deed 
otherwise provides. 

(3.) The receiver shall have power to de- 
mand and recover all the income of the pro- 
perty of which he is appointed receiver, by 
action, distress, or otherwise, in the name 
either of the mortgagor or of the mortgagee, 
to the full extent of the estate or interest 
which the mortgagor could dispose of, and to 
give effectual receipts accordingly for the 
same. 

(4.) A person paying money to the receiver 

(p) For the circumstances under which a mortgagee becomes 
entitled to exercise his power of sale, see post, pp. 80, 81. 

E 2 
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Rkceivbk. shall not be concerned to inquire whether any 
case has happened to authorize the receiver to 
act. 

(5.) The receiver may be removed, and a 
new receiver may be appointed, from time to 
time by the mortgagee, by writing under his 
hand. 

(6.) The receiver shall be entitled to retain 
out of any money received by him for his re- 
muneration, and in satisfaction of all costs, 
charges, and expenses incurred by him as re- 
ceiver, a commission at such rate, not exceed- 
ing five per centum on the gross amount of all 
money received, as is specified in his appoint- 
ment, and if no rate is so specified, then at the 
rate of five per centum on that gross amount, 
or at such higher rate as the Court thinks fit 
to allow on application made by him for that 
purpose. 

(7.) The receiver shall, if so directed in 
writing by the mortgagee, insure and keep 
insured against loss or damage by fire, out of 
the money received by him, any building, 
effects, or property comprised in the mortgage, 
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whether affixed to the freehold or not, being recbivbr. 
of an insurable nature. 

The receiver shall apply all money received 
by him as follows : 

(i.) In discharge of all rents, taxes, rates, 
and outgoings whatever affecting the 
mortgaged property ; and 
(ii.) In keeping down all annual sums or 
other payments, and the interest on all 
principal sums, having priority to the 
mortgage in right whereof he is re- 
ceiver; and 
(iii.) In payment of his commission, and of 
the premiums on fire, life, or other in- 
surances, if any, under this Act, and 
the cost of executing necessary or 
proper repairs directed in writing by 
the mortgagee ; and 
(iv.) In payment of the interest accruing 
due in respect of any principal money 
due under the mortgage ; 
And shall pay the residue of the money re- 
ceived by him to the person who, but for the 
possession of the receiver, would have been 
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Rbcbivbr. entitled to receive the income of the mort- 
gaged property, or who is entitled to that 
property. 

A receiver is appointed when the mortgagee 
wishes to secure regular interest, without en- 
forcing payment of the principal. 

It is to be remembered that under the Judi- 
cature Act power to appoint a receiver is 
given (pp). The Court has power to appoint 
a receiver "in all cases in which it shall 
appear to the Court to be just and convenient 
that such order should be made." In Pease 
V. Fletcher (q)y the order made on an interlocu- 
tory application in a foreclosure suit for the 
appointment of a receiver was extended to the 
whole property comprised in the plaintiff's 
security, as to part of which he was legal, and 
as to part equitable, mortgagee. 
Position Under the Bankruptcy Orders, 1870 (r). a 

OF MOET- ^ '^ ' ^ ^' 

GAOEK mortgagee by deed or deposit may apply to 
MoBT- the Court of Bankruptcy for an order for sale, 

GAGOR X ^ ^ 

BEOOMES 

13aivkrupt. 

(FP) Judicature Act, 1873, sec. 25 (8). 

(q) 1 Ch. D. 273. 

(r) Rr. 78 et seq, ; see new Bankruptcy Rules. 
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or he may proceed in the Chancery Division positioh 

OF MOBT- 

f or a foreclosure ; or he may sell under his oaobe 

WHEK THE 

power of sale, or exercise his other remedies. moet- 

OAQOB 

An action on the covenant is usually brought becomes 

•^ ^ Bankrupt. 

where the interest has been in arrear more than 
twenty years, but attention is directed to Sut- 
ton V. Sutton (s). 

If the Court of Bankruptcv acceeds to an Procbbd- 

*• *' INQS IN 

application for a sale under the Bankruptcy ^^^'^■ 
Orders, 1870 (^), it will inquire whether the 
applicant is a mortgagee, and if so, will take 
an account of what is due to him for principal, 
interest, and costs. A sale will then be di- 
rected, under the conduct of the trustee, and 
the proceeds will be applied : (1), in paying 
costs of the trustee and of the application; 
(2), in payment of principal, interest, and costs 
of the mortgagee. If the nett proceeds will 
not answer the debt, the mortgagee may claim 
for the deficiency (u). 

(s) W. N. 1882, p. 172. See also Fearnside v. Flint, W. R. 
Dig. 1883. 

(t) See new Rules.* 

(w) In Ex parte Isherwood, L. R. 22 Ch. D. 384, it was held 
that the Court will not, in giving leave to disclaim a leasehold. 
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Proceed- The mortgagee, whether his security is legal 

INQS IN , •IP 

Bank- or equitable, may proceed against the assets of 

RUPTCY. 

the deceased mortgagor, in which case he sues 
on behalf of himself and all other creditors. 
He may also prove in an administration 
suit, on his whole debt if he gives up his 
security, or on the deficiency if he does 
not (x). 

A mortgagee is not prevented by an ad- 
ministration suit from proceeding with his 
remedies against the mortgaged premises. 

A mortgagee in possession can vote for a 
return of members to Parliament. 
Account If the mortgagee goes into possession he is 

OF Bent. 

liable to account to the mortgagor for the 
rents, not for the actual value of the land, but 
only for what he actually receives or might 
have received but for his own default. 
Deeds. The mortgagee is entitled to the deeds : (1), 
because he is legal owner ; (2), iu order to pro- 
impose terms upon a trustee in certain circumstances. In the 
case of an attornment clause, Jessel, M.R., doubted whether a 
trustee need apply for leave to disclaim. 
(x) Judicature Act, 1875, s. 10. 
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tect his security. He cannot be compelled by Dkkds. 
the mortgagor to produce the title deeds for 
inspection (y). 

The exceptions to this rule are : 1st, where 
the mortgagee is solicitor to the mortgagor ; 
2nd, if the title deeds cover property not 
included in the security (^). 

By the Conveyancing Act, 1881, s. 16, 
(1), A mortgagor, as long as the right to redeem 
subsists, shall, by virtue of this Act, be entitled 
from time to time, at reasonable times on his 
request, and at his own cost, and on payment 
of the mortgagee's costs and expenses in this 
behalf, to inspect and make copies or abstracts 
of or extracts from documents of title relating 
to the mortgaged property in the custody or 
power of the mortgagee. This section only 
applies to mortgages made after the commence- 
ment of the Act. 

At common law the premiums of fire insu- Insurance. 
ranee paid by the mortgagee, when the mort- 
gagor is under no contract to insure, will not 

{y) Senhouse v. Earl, 2 Ves. S. 450. 
{z) Browne v. Locklmrt, 10 Sim. 420. 
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iKsuRANOE.be allowed to the mortgagee, for the mort- 
gagee insures for his own security. 

By 23 & 24 Vict. c. 145, he was allowed to 
insure the premises, and add the premiums to 
his claim. 

This subject is now governed by the Con- 
veyancing Act, ]881, the provisions are as 
follows : — 

Sect. 19. A power at any time after the date 
of the mortgage deed to insure and keep insured 
against loss or damage by fire any building, or 
any effects or property of an insurable nature, 
whether aflixed to the freehold or not, being 
or forming part of the mortgaged property, 
and the premiums paid for any such insurance 
shall be a charge on the mortgaged property, 
in addition to the mortgage-money, and with 
the same priority, and with interest at the same 
rate as the mortgage money. 

Sect. 23 (1). The amount of an insurance 
effected by a mortgagee against loss or damage 
by fire under the power in that behalf ^ con- 
ferred by this Act shall not exceed the amount 
specified in the mortgage deed, or, if no amount 
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is therein specified, then shall not exceed two ihsurahcb. 
third parts of the amount that would be re- 
quired, in case of total destruction, to restore 
the property insured. 

(2.) An insurance shall not, under the power 
conferred by this Act, be effected by a mort- 
gagee in any of the following cases : — 

(i.) Where there is a declaration in the mort- 
gage deed that no insurance is required, 
(ii.) Where an insurance is kept up by or 
on behalf of the mortgagor in accord- 
ance with the mortgage deed, 
(iii.) Where the mortgage deed contains no 
stipulation respecting insurance, and an 
insurance is kept up by or on behalf of 
the mortgagor, to the amount in which 
the mortgagee is by this Act authorized 
to insure. 
(3.) All money received on an insurance 
effected under the mortgage deed or under this 
Act shall, if the mortgagee so requires, be 
applied by the mortgagor in making good the 
loss or damage in respect of which the money 
is received. 
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Ihsurancb. ^^ ^ Without prejudice to any obligation to 
the contrary imposed by law, or by special 
contract, a mortgagee may require that all 
money received on an insurance be applied in 
or towards discharge of the money due under 
his mortgage. 

It is the usual practice when buildings are 
mortgaged, to insert a covenant requiring the 
mortgagor to insure to the amount deemed 
necessary, and to produce policy and receipts 
on demand. 

The provision as to insurance by the mort- 
gagee in the Act contained is usually relied 
on, without any special covenant giving power 
to insure on mortgagor's default. 
Costs. When a mortgaged estate is redeemed, the 
mortgagee is entitled to his taxed costs, and 
the costs are as between solicitor and client (a). 

And he is also entitled to his costs, so far as 
the produce of the security will go, as against 
all parties when the property is sold in an 
administration suit (b). 

(a) Lomax v. Hide, 2 Vem. 185 ; Kestrel, 1 L. R. A. & E. 8. 
(t) See further Cotton v. Penrose, 18 L. J. Ch. 128. 



THE LAW OF MORTGAGE. 61 

And, generally speaking, equity will order Costs. 
the debtor to pay not merely the principal and 
interest of the debt, but all costs necessarily 
incurred in maintaining the title, renewing 
leases, making necessary repairs (Ji), perma- 
nent improvements, or in establishing his 
security, in preserving the estate by payment 
of chief rents (c), or from deterioration, or for 
redemption of land tax, or for payment of fines 
for admission to copyholds, fines in building 
society mortgages, also costs of the mort- 
gagee's solicitor in paying off the mortgage 
and making a list of deeds (cc). 

The mortgagee will be refused his costs if 
he has been guilty of gross misconduct (c?), as 
by denying the right of redemption, or im- 
peding the taking of an account. 

In some cases the mortgagee will be fiixed 
with costs, as when after payment or tender of 
the amount due, he refuses such tender, or 



{hb) Ha/rdy v. EeeveSj 4 Ves. 480. 

(c) Burrowes v. MoUoy, 1 J. & L. 621. 
{cc) Wakefield v, Neictoriy 8 Jur. 735. 

(d) Coote, p. 800. 
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Costs, proceeds after payment, he must pay the cost 
of subsequent action, also when the mortgagee 
commences an action of foreclosure, or prays a 
sale where nothing is due to him {dd). 
Ekpaibs. a mortgagee in possession must keep the 
premises in repair, and prevent forfeiture 
for waste, but he is not bound to lay out his 
money on the estate except for the necessary 
repairs, and that only to the amount of the 
surplus rents, nor is he bound to expend money 
on re-building {e). 

Waste. He will be held liable for gross or wilful 
negligence (/) ; if he unnecessarily pulls down 
old and erects new buildings without the con- 
sent of the mortgagor, he is liable for any loss 
of rent which is thereby occasioned. 

The only case in which a mortgagee in 
possession intending to expend money upon 
the property need give notice to the mort- 
gagor of such intention, is where such expendi- 

{dd) Coote, 803. 

(e) Marshall v. Cave, 3 L. J. Ch. 57 ; Moore v. Painter,^ 
Jur. 903. 

(/) TFragg v. Denham, 2 Y. & C. Ex. 117. 
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ture will not prima facie be reasonable and Waste. 
calculated to permanently improve the pro- 
perty ; for, if the reverse is the fact, he will 
be entitled to an enquiry whether the outlay 
has increased the value of the property, and, 
if it has done so, to be repaid his expenditure 
pro tanto [g). 

The mortgagee can hardly be said to be safe 
for substantial improvements in buildings un- 
less he obtain the consent of the mortgagor. 
The improvements must not be such as to im- 
prove the mortgagor out of his property (Ji). 

The mortgagee cannot fell the timber as a Timber. 
general rule; if he proceeds to do so, an 
account will be decreed, and the proceeds 
applied : (1), in payment of the interest ; (2), in 
diminishing the principal (^). 

{g) Shepherd v. Jones, L. R. 21 Ch. D. 469 ; 47 L. T. 604. 
(Ji) See Sandon v. Hooper, 6 Beav. 246 ; 14 L. J. Ch. 120 ; 
Sheplierd v. Jones, supra, 

« 

{{) A mortgagee in possession, where the mortgage is made 
after the 31st of December, 1881, may cut and sell timber and 
other trees ripe for cutting, and not planted for shelter or 
ornament, and make a contract with the same object, to be 
completed within twelve months. — C. A. 1881, sec. 19. 



64 THE LAW OF MORTGAGE. 

Timber. But if the Security is defective, the rule will 
not apply (k). 

Leases. A further restriction on the powers of the 
mortgagee is imposed by equity to prevent 
undue pressure being brought to bear on the 
mortgagor. The mortgagee is not allowed to 
accept a lease from the mortgagor, by which 
he could obtain a benefit beyond the interest (/). 
Although the mortgagee is actual owner, he 
could not make a lease binding in equity with- 
out the concurrence of the mortgagor ; but the 
Conveyancing Act, 1881, sec. 18, enables him 
if in possession to make certain leases (m). 

Assign- The mortgagee in possession being account- 

KEIhT> 

able for the rents and profits, if he assigns 

it to an insolvent person without the consent 
of the mortgagor, he will be liable for the 

rents (n). 

Further If a mortgagee so deal with the estate 

Liabili- 
ties OP A that he cannot restore it on full payment, 

MORTQA- ^ "^ ^ 

GBB. 

(fc) WUherington v. Bankes, Sel. Ca. Ch. 31. 
(?) Hickes v. Cookey 4 Dow. 24, 26. 
(m) See supra, p. 37. 

(n) Sheplierd v. Jones, L. R. 21 Ch. D. 469 ; 1 Eq. Ca. 
Abrid. 
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he will not be able to recover the mortgage furthkr 

LlABILI- 

money (o). ties op a 

MORTOA- 

The mortgagor is not entitled to commission gee. 
for his toil and personal trouble. If the deeds 
are lost while in the possession of the mort- 
gagor, through the fault of the mortgagee, he 
will be liable for the costs thus occasioned; 
and the' mortgagor in a redemption suit may- 
obtain possession where a document of title has 
been lost by the mortgagee (p). 

Equity will always relieve against penalties, Penalties. 
so when a rate of interest is reserved in a 
mortgage-deed, which is to be increased on 
default of payment, the higher rate cannot be 
demanded ; but the higher rate can be reserved 
to be reduced on punctual payment. But care 
should be taken to distinguish cases of separate 
contract, osin General Credit Company y. Glegg^q). 
In this case, by a mortgage-deed it was agreed 
to repay the loan by instalments, and to pay 
interest, and also on default in payment, '' a 

(o) Palmer v. Hendrie, 27 Beav. 349. 
(l?) Walmsley v. Child, 1 Ves. S. 344. 
. (q) 52 L. J. Ch. 297 ; 48 L. T. 182. 

F 
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Penalties. commissio;ii of 1 per Cent, for every month or 
part of a month, that may elapse between 
the due date and the date of repayment of such 
instalment upon the whole amount of such in- 
stalment." It was held that the commission 
was a separate contract, and not in the nature 
of a penalty, and that the mortgagees were 
entitled to recover it. 

For penalties and fines in building societies, 
see Harvey v. Municipal Permanent Building 
Society (r). 

Tenants A mortgagee, after giving notice of the 

OF MORT- . i i i • • 1 

GAGED mortgage to a tenant m possession, under 
' a lease prior to the mortgage, is entitled 
to the rent in arrear at the time of 
the notice, as well as to what accrues after- 
wards, and he may distrain for it after 
such notice (5). 

With regard to tenancies created after the 
mortgage, in order to create a holding of the 
mortgagee, there must be some evidence whence 
it may be inferred that such a relation has been 

if) 52 L. J. Ch. 349. 

(5; Mo&s V. GaUimore, Smith's L. C. 627, vol. i. 
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raised by mutual agreement, but a mere notice tbnants 
will not create it (t). gaged 

• , , . Property. 

The reader must bear m mmd tne provi- 
sions of the Judicature Act, 1873, sec. 25, 
sub-sec. 5 (u)'y also the Conveyancing Act, 
1881, sec. 18, sub-sees. 1, 2, by which mort- 
gagor or mortgagee, while in possession^ may 
make certain leases as against any incum- 
brancer. 

If different estates are mortgaged for one 
sum, the mortgagee can require their simul- 
taneous redemption, and for this purpose, that 
all the persons interested in the several estates 
or mortgages shall be made parties to an action 
ior redemption and account {x). 

The owner of two estates mortgaged before 
1882 (y), to secure different sums to the same 
mortgagee, cannot redeem one only, even 
though one mortgage be of personalty, and the 
other of realty. 

(0 See Smith's L. C. p. 637, vol. L 
(w) See ante^ pp. 34, 36. 
(x) Daniers Ch. P. vol. i. 216. 
{y) 44 & 45 Vict. c. 41. 

F 2 
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Fore- FORECLOSURE. — Actions for the foreclosure 

OLOSURE , 

of mortgages are assigned to tlie Chancery 
Division (^). 

A power of sale in a mortgage does not 
affect the right of foreclosure. An inter- 
mediate mortgagee is entitled to bring an 
action for foreclosure against the mortgagor 
and the subsequent mortgagees. 

15 & 16 Yict. c. 86, s. 48, empowers the 
Court in any suit for foreclosure of the equity 
of redemption in any mortgaged property, upon 
the request of the mortgagee or of any sub- 
sequent incTunbrancer, or of the mortgagor or 
any person claiming under them respectively, 
to direct a sale of such property, instead of a 
foreclosure, on such terms as the Court shall 
think fit ; and, if the Court shall so think fit, 
without previously determining the priorities 
of incumbrances, or giving the usual or any 
time to redeem. Provided, that if such request 
be made by any such subsequent incumbrancer. 



(z) Judicature Act, 1873, s. 34 (3). 
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CLOSURE. 



or by the mortgagor, or by any person claim- Fork 
ing under them respectively, the Court shall 
not direct any such sale without the consent 
of the mortgagee or the persons claiming 
under him, unless the party making such 
request shall deposit in Court a reasonable 
sum of money, to be fixed by the Court 
for the purpose of securing the perform- 
ance of such terms as the Court shall think 
fit to impose on the party making such 
request. 

By the Conveyancing Act, 1881, s. 25, it 
is provided that in any action, whether for 
foreclosure, or for redemption, or for sale, or 
for the raising or payment in any manner of 
mortgage money, the Court, on the request of 
"the mortgagee, or of any person interested 
either in the mortgage money or in the right 
•of redemption ; and, notwithstanding the dis- 
sent of any other person, and notwithstanding 
that the mortgagee or any person so interested 
does not appear in the action, and without 
allowing any time for redemption or for pay- 
ment of any mortgage money ; may, if it thinks 
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CLOSURE. 



Fore- fit, direct a sale of the mortgaged property 
on sucli terms as it thinks fit, including, 
if it thinks fit, the deposit in Court of a 
reasonable sum fixed by the Court, to meet 
the expenses of sale, and to secure per- 
formance of the terms. This enactment is 
substituted for s. 48 of 15 & 16 Yict. c. 86, 
cited above. Although under this section (a), 
a sale may be directed in a foreclosure action 
without plaintiff's consent, even where the 
mortgaged property is only an equity of 
redemption, and there are prior mortgagees not 
parties to the action, a sale will not be directed 
at the request of a defendant who will not 
give security (b). 

In an action by second mortgagors against 
subsequent incumbrancers and the mortgagee's 
trustee in liquidation, there being evidence 
that a sale of the property would leave only a 
small margin for the subsequent incumbrancers, 
of whom only one appeared, the Court fixed 



(a) C. A. 1881, sec. 25. 

(6) Cripps T. Wood, 51 L. J. Cli. 584. 
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one time certain for all the defendants to forb- 

OLOSUKB. 

appear or be foreclosed [c). 

The Conrt has power, under this section, to 
make an order for sale of the mortgaged pro- 
perty at any time before the foreclosure is 
made absolute (d). 

In Wooley v. Colman{e\ it was laid down 
that in a redemption action the Court has 
power upon an interlocutory application by a 
party interested in the equity of redemption, 
at any time before the trial of the action, to 
order a sale of the property ; and where the 
reserve price determined upon is sufficient to 
cover all the prior mortgages on the property, 
will give the conduct of the sale to such per- 
son, though he has not the title deeds, on the 
ground that he is the person most interested in 
obtaining a high price for the property (/). 

The action claims that an account be taken Fore- 
closure 

of principal and interest, that the defendant may action, 

Procedure 

be ordered to pay what is found due with costs in. 

(c) Grifps V. Wood, 

{d) Union Bank of London v. Ingram^ L. R. 20 Ch. D. 
463. (e) 46 L. T. 737.; 

(/) See also Weston v. Davison, W. N. 1882, p. 88. 
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Fore- Oil a day shortly to come and fixed by the 

CLOSURE 

Action, Court, and that in default the defendant may 

Procedure , -pi 

IN. be foreclosed his equity of redemption. 

On defence, the matter is referred to 
chambers to take the. account, and judgment 
is made for payment of principal, interest, and 
costs within six months after the chief clerk's 
certificate of what is due on that account, or in 
default that the mortgagor shall be for ever 
foreclosed of his equity of redemption. When 
the amount due is found by the chief clerk's 
certificate, and confirmed ; if default is made 
on the day fixed by the certificate, an absolute 
order for foreclosure can be obtained. The 
order is then signed and enrolled [g). 

It is possible for the mortgagee to stipulate 
that he will not exercise his right of foreclosure 
for a fixed period, and such agreement is a bar 
to the action until such period has expired. 
Inpahts The usual order in an action of foreclosure 
against an infant is for a reference to chambers, 
to take the account in the usual way, and 

[g) In a redemption action a final order is also necessar}''. 
See Forms 1 and 2, Appendix. 
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appoint a day for payment, and in default of Inpakts. 
payment, the defendant is to be foreclosed; 
and the decree is to be binding on the infant, 
unless, on being served with a suhpcena^ to 
show cause against the same, he shall, within 
six months after he shall have attained the age 
of twenty-one, show to the Court good cause 
to the contrary [gg). But where a sale is 
directed instead of a foreclosure, the infant has 
no day to show cause {hh). 

A decree of foreclosure against a married married 

Wo MRU 

woman and her husband, of the right of re- 
demption of the wife, will be binding, and she 
will not be allowed a day after disco verture ; 
the usual decree is made in the case of a 

married woman. 

The power of the Court to sell in a fore- 
closure suit, has been treated of in a previous 
page ; it must be remembered that any per- 
son entitled to redeem mortgaged property may 
have a judgment for sale instead of for re- 

igg) Price v. Carter, 3 M. & C. 157. 

Qik) Seton, Dec, 1118 ; for trustees and sureties, see Seton, 
1116. 
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markied demption, so the mortgagee may obtain a 

Women. 

sale (h). 
Bank- Ih a foieclosure action against a bankrupt 

MoRTGA- mortgagor and his trnstee, where the trustee 
has disclaimed, and neither defendant has 
appeared, the mortgagee is entitled to a fore- 
closure decree absolute against the trustee, but 
he is only entitled to an ordinary foreclosure 
decree against the mortgagor (i). 

Attorn- A first mortgagee, who brings a foreclosure 

MBNT 

Clause, actiou against a second mortgagee and the 
owner of the equity of redemption, is not liable 
to account as a mortgagee in possession, simply 
because his mortgage deed contains an attorn- 
ment clause by the mortgagor, possession not 
having been actually taken under the clause (k). 
The old rule still obtains that an equitable 
mortgagee by deposit tvithout memorandum^ was 
not entitled to a sale but to a foreclosure (Jck). 

(h) C. A. 1881, sec. 25 (1). 

(i) English v. Barlow, 48 L. T. 188. 

{k) Stanley v. Grundy, L. R. 22 Ch. D. 278 ; 52 L. J. Ch. 
248. 

(kk) Under the powers of the Conveyancing Act, the Court 
can now order a sale, Seton, 1133. 
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A foreclosure decree upon an equitable mort- attorn- 
gage should contain the word "foreclosure," Clause. 
in addition to the words used in 2 Seton, 
Dec, p. 1126, form 4 (/). 

The conduct of the sale will be given to the conduci 

AJTTV 

first mortgagee, even where it is prayed for by Ordbrs 
a second (m), A sale, it is presumed, will not 
be ordered, even at the request of the mort- 
gagee, except where it is for the benefit of all 
parties (w), or when special circumstances 
arise (o). 

Where the action is brought to redeem a 
mortgage against the heir of a mortgagee who 
has died before 1st of Jan., 1882, the personal 
representative must be made a party. Where, in 
a foreclosure action, part of the mortgagor's 
interest is vested in the Crown, the Court will 
not order foreclosure, but wiU give the plaintiff 
liberty to apply in chambers for a sale (oo). 

Where, at the trial of a foreclosure action, 

(Z) Lees v. Fisher, L. R. 22 Ch. D. 283. 

(m) Hewitt v. Nanson, 7 W. R. 5. See pp. 71, 75. 

(n) Hurst v. Hurst, 16 Beav. 372. 

(o) Hoherts v. Price, 1 W. R. 303. 

(oo) Seton, 1045. 
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Attorn- the plaintiff asks for a sale, and the mortgagor 

MBKT 

Clause, does not appear, the Court will dispense with 
an account of what is due, if the security- 
appears insufficient (p). 

A first mortgagee who forecloses cannot 
claim from a puisne mortgagee deeds which 
afiect only the equity of redemption (q). 
Salf. The mortgaged property may become liable 
to be sold, either by the mortgagee himself, or 
by judicial process. By the incumbrancer ; 
(1), by virtue of express contract with the 
debtor ; (2), under a statutory power. 

Before 15 & 16 Vict. c. 86, s. 48, a mort- 
gagee could not in general have obtained a sale 
of the mortgaged property, except the security 
was a dry reversion, or an advowson ; so a sale 
may be had of stock, policies of insurance, &c., 
where foreclosure is not an adequate remedy. 

By the 15 & 16 Vict, the Court was em- 
powered in a foreclosure suit at the request of 
any party concerned, instead of foreclosing to 
direct a sale upon such terms as the Court 

( p) Williams v. Owen^ 48 L. T. 388. 

(5) Greene v. Foster, 48 L. T. 411 ; L. R. 22 Ch. 1). 566. 
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thought fit, without the necessity of giviug Salh. 
time to redeem. This Act, however, was 
hampered with restrictive conditions and de- 
cisions, and was repealed by the Conveyancing 
and Law of Property Act, 1881. By the 25th 
section of this Act, which applies to actions 
brought either hefore or after the commence- 
ment of the Act, in any action, whether for 
foreclosure, or redemption, or for sale, or for 
the raising and payment in any manner of 
mortgage money, the Court, on the request of 
the mortgagee, or of any person interested 
either in the mortgage money or in the right 
of redemption, may, if it thinks fit, direct a 
sale of the mortgaged property, on such terms 
as it thinks fit (r). 

An action for redemption is the action 
brought by a mortgagor, or any person stand- 
ing in his place, to enforce his equity of re- 
demption (5). And by the same section, any 
person entitled to redeem mortgaged property 
may have a judgment or order for sale instead 

(r) See the whole section 25. 
(s) Sec. 25, sub-s. 1 j see sec. 2. 
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Sale, of for redemption in an action brought by him 
either for redemption alone, or for sale alone, 
or for sale or redemption in the alternative. 

In an action brought by a person interested 
in the right of redemption, and seeking a sale, 
the Court may direct the plaintiff to give 
security for costs, and may give the conduct 
of the sale to any defendant (t). 

In any case within section 25, the Court may, 
if it thinks fit, direct a sale without previously 
determining the priorities of incumbrancers (u). 

An order for sale may be made upon inter- 
locutory application before the trial (x), and at 
any time up to foreclosure absolute (xx). In 
Weston V. Davidson (y), an order for sale was 
made at the time of making foreclosure abso- 
lute ; but the defendant asking for the sale 
was ordered to pay into Court a sum sufficient 
to meet the costs of sale. 

It is to be observed that this section applied 
to actions commenced before the Act. 

(0 Sec. 25, sub-s. 1. (u) Sub-s. 4. 

(x) Wooley v. Colman, W. N. 1882, p. 88. 
(xx) Union Bank of London v. Ingram, 20 Ch. D. 463. 
(y) W. N. 1882, p. 28. 
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TJpon motion for judgment in an action for salb. 
foreclosure alone, where the mortgagor does 
not appear, the Court will not exercise its dis- 
cretion under section 25 of the Conveyancing 
Act, 1881, unless the mortgagor has had notice 
of the mortgagee's intention to ask for a sale 
instead of foreclosure (^). 

In a foreclosure action, if a plaintiff, the 
first mortgagee, applies for an immediate sale, 
and one of the defendants, the mortgagor, does 
not appear, and the other defendant, a second 
mortgagee, makes default, it will be held that 
there must be taken first an account of what 
is due to the plaintiff, and that a sale must be 
ordered of so much of the property as should be 
sufficient to satisfy what is due to plaintiff (a). 

For two centuries it has been customary to Power of 

Sale. 

insert a power of sale in a mortgage deed ; it is 
apprehended that since the Conveyancing Act 
no such power will be inserted, except in special 



(2) South Western District Bank v. Turner, 47 L. T. 443 ; 
W. R. Sept. 29, 1883. 

(a) JFad€ v. JFiltony L. R. 22 Ch. D. 235 ; 22 L. J. Ch. 399 ; 
47 L. T. 696. 
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Power op circumstances, as the powers given to a mort- 

Sale. 

gagee by the Act are very large. The follow- 
ing are the provisions of the Act(i) thereon: — 
Section 19 (1). A mortgagee, where the 
mortgage is made by deed^ shall, by virtue of 
this Act, have the following powers, to the like 
extent as if they had been in terms con- 
ferred by the mortgage deed, but not further 
(namely) : — 

(i.) A power, when the mortgage money has 
become due, to sell, or to concur with 
any other person, in selling, the mort- 
gaged property, or any part thereof, 
either subject to prior charges, or not, 
and either together or in lots, by public 
auction or by private contract, subject 
to such conditions respecting title, or 
evidence of title, or other matter, as he 
(the mortgagee) thinks fit, with power 
to vary any contract for sale, and to buy 
in at an auction, or to rescind any con- 
tract for sale, and to re-sell, without 

(6) C. A. 1881. 
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being answerable for any loss occasioned power op 

Sale. 

thereby. 

Section 20. A mortgagee shall not exercise 
the power of salis conferred by this Act unless 
and until — 

(i.) Notice requiring payment of the mort- 
gage money has been served on the 
mortgagor or one of the several mort- 
gagors, and default has been made in 
payment of the mortgage money, or of 
part thereof for three months after such 
service; or 

(ii.) Some interest under the mortgage is in 
arrear, and unpaid for two months after 
becoming due ; or 

(iii.) There has been a breach of some pro- 
vision contained in the mortgage deed 
or in this Act, and on the part of the 
mortgagor, or some person concurring 
in making the mortgage, to be observed 
or performed, other than and besides a 
covenant for payment of the mortgage 
money or interest thereon. 

By a subsequent section (67 (l)), any 



G 



82 THE LAW OF MORTGAGE. 

Power op notice required by the Act must be in 

Sale 

writing. 

It is to be observed that the statutory powers 
given by section 19 only apply when the mort- 
gage is by deedj so the equitable depositee 
cannot use them. 

By section 21 (1), a mortgagee exercising 
the power of sale conferred by this Act 
shall have power by deed, to convey the 
property sold, for such estate and interest 
therein as is the subject of the mortgage, 
freed from all estates, interests, and rights 
to which the mortgage has priority, but 
subject to all estates, interests, and rights 
which have priority to the mortgage : except 
that, in the case of copyhold or customary land, 
the legal right to admittance shall not pass by 
deed under this section unless the deed is 
sufficient otherwise by law, or is sufficieot by 
custom in that behalf. 

(2.) "Where a conveyance is made in pro- 
fessed exercise of the power of sale conferred 
by this Act, the title of the purchaser shall 
not be impeachable on the ground that no case 
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has arisen to authorize the sale, or that due power of 
notice was not given, or that the power was 
otherwise improperly or irregularly exercised ; 
but any person damnified by an imauthorized, 
or improper, or irregular exercise of the power 
shall have his remedy in damages against the 
person exercising the power. 

(3.) The money which is received by the 
mortgagee, arising from the sale, after dis- 
♦charge of prior incumbrances to which the sale 
is not made subject, if any, or after payment 
into Court imder this Act of a sum to meet 
:any prior incumbrance, shall be held by him 
in trust to be appUed by him, first, in payment 
of all costs, charges, and expenses, properly 
incurred by him, as incident to the sale, or any 
attempted sale, or otherwise ; and secondly, in 
discharge of the mortgage money, interest, and 
costs, and other money, ii any, due under the 
mortgage ; and the residue of the money so 
Teceived shall be paid to the person entitled to 
the mortgaged property, or authorized to give 
receipts for the proceeds of the sale thereof. 
By the above section it must be remembered 

o 2 
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Power op the mortgagee becomes a trustee of the sale 

Sale. 

money, but this is only a statutory novelty. 

(4.) The power of sale conferred by this Act 
may be exercised by any person for the time 
being entitled to receive and give a discharge 
for the mortgage money. 

(5.) The power of sale conferred by this Act 
shall not affect the right of foreclosure. 

(6.) The mortgagee, his executors, adminis- 
trators, or assigns, shall not be answerable for 
any involuntary loss happening in or about 
the exercise or execution of the power of sale 
conferred by this Act, or of any trust con- 
nected therewith. 

(7.) At any time after the power of sale 
conferred by this Act shall become exerciseable, 
the person entitled to exercise the same may 
demand and recover from any person, other 
than a person having an interest or right in 
the property in priority to the mortgage, all 
the deeds and documents relating to the pro- 
perty, or to the title thereto, which a pur- 
chaser under the power of sale would be 
entitled to demand and receive from him. 
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Section 67, after providing that any notice Power o* 

Sale. 

required or authorized by this Act shall be in 
writing, enacts : — 

(2.) Any notice required or authorized by 
this Act to be ser\^ed on a lessee or mortgagor 
shall be sufficient, although only addressed to 
the lessee or mortgagor by that designation, 
without his name, or generally to the persons 
interested without any name, and notwith- 
standing that any person to be affected by the 
notice is absent, under disability, or unborn, 
or unascertained. 

(3.) Any notice required or authorized by 
this Act to be served shall be sufficiently 
served if it is left at the last known place of 
abode or business in the United Kingdom of 
the lessee, lessor, mortgagor, mortgagee, or 
other person to be served, or, in case of a 
notice required or authorized to be served on 
a lessee or mortgagor, is affixed or left for him 
on the land or any house or building com- 
prised in the lease or mortgage, or in case of a 
mining lease, is left for the lessee at the office 
or counting-house of the mine. 
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PowBR OF (4.) Any notice required or authorized by 

Sale. 

this Act to be served shall also be sufficiently 
served, if it is sent by post in a registered 
letter addressed to the lessee, lessor, or mort- 
gagor, mortgagee, or other person to be served, 
by name, at the aforesaid place of abode or 
business, office, or counting-house, and if that 
letter is not returned through the post-office 
undelivered : and that service shall be deeemed 
to be made at the time at which the registered 
letter would in the ordinary course be delivered. 

(5.) This section does not apply to notices 
served in proceedings in the Court. 

Among the notices referred to is that pre- 
scribed in section 20, a notice requiring pay- 
ment of the mortgage money before sale. A 
mortgagee's notice may be affixed to the door 
of a vacant house, when by the power of sale 
it is to be left at the last place of abode (bb). 

By section 22 (1) : — The receipt in writing 
of a mortgagee shall be a sufficient discharge 
for any money arising under the power of 

(bb) Major v. JFard, 5 Ha. 598. 



THE LAW OF MORTGAGE. 87 

sale conferred by this Act, or for any money Power op 

Sale. 

or securities comprised in the mortgage, or 
arising' thereunder, and a person so paying ^ 
shall not be concerned to inquire whether any 
money remains due under the mortgage. A 
second mortgagee may buy from a first under a 
power of sale, but a mortgagor purchasing 
under a power of sale in the first mortgage has 
no right to oust a second mortgagee of his 
priority (c). Under the usual power of sale, 
the mortgagee may sell and leave purchase - 
money on. 

The Act seems to exempt a purchaser from 
all obligation to make any inquiry, but if he 
knows that the sale is improper, he could not 
acquire a good title. Upon payment of the 
mortgage money, the mortgagee becomes a 
bare trustee for the mortgagor, and if a pur- 
chaser buys from the mortgagee, knowing this 
he would have no good title. 

It is not proposed to treat here of the law 
affecting sales under powers contained in the 

(c) Otter V. Lord Vaux, 2 K. & J. 650. 
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Power of mortgage deed, as the statutory power will in 

Sale. 

future be generally relied on. 
Tacking. Tacking. — The rule ou which the law of 
tacking rests is found in the equitable maxim, 
tohere equities are equal the law prevaiU. In 
this we have preserved a survival of the 
curious effect of a conflict of jurisdictions in 
property law. Thus if land be mortgaged to 
A., and then to B., and then to C, it is mani- 
fest that the estates of B. and C. are merely 
equitable. If the estate of A. should come 
into possession of C, he wiU have both an 
equitable and legal right to be paid before B., 
that is if he was without notice of B.'s incum- 
brance at the time he lent the money. 

But if A.'s mortgage was satisfied at the 
time of the transfer this rule will not apply, as 
when paid off A. becomes trustee for B. (rf). 

If the debt is unsatisfied he is permitted to 
tach the one security to the other, and claim 
priority of B., having both equitable and 
legal estate, whereas B. has only equitable. 

id) Bates v. Johnson, 1 John. t30' . 
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This relief is afforded, because he is without tackino. 
notice when he advances the money. When 
the legal e^^tate is in possession of a third 
person who has no privity with the mortgagee, 
the incumbrancer first obtaining it is allowed 
to tack, but this is not so when the transferor 
is trustee for all. Thus if A. creates an in- 
cumbrance in favour of B., another in 
favour of C, and then another in favour of 
D., A. cannot by transferring the legal estate 
to C. defeat the priority of B. {e). 

In Mayfield v. Burton {f) L. deposited deeds 
with a bank and agreed in writing to execute 
a legal mortgage. L. then settled the pro- 
perty on his marriage, conveying the property 
to a trustee upon trusts contained in the settle- 
ment. It was held, that if the parties claiming 
under the settlement had no notice of the prior 
incumbrance, L. could not deprive the bank of 
its priority by conveying to X. 

(e) Mumford v. Stohwasser, L. E. 18 Eq. 556. The doctrine 
of tacking was established in the case of Marsh v. Zee, 2 Vent. 
337. 

(/) 17 L. R. Eq. 15. 
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TACKiKa. An equitable incumbrancer will not be 
allowed to gain priority by obtaining the legal 
estate from a person he knows actually or con- 
structively to be a trustee. 

The following rules were laid down by Jekyll, 
M.E., in Brace v. Duchess of Marlborough (g). 
Bulks op (1.) If a third mortgagee buys in the first 
mortgage, dlihovL^ pendente lite^ pending a bill 
brought by the second mortgagee to redeem the 
first, yet the third mortgagee having obtained 
the first mortgage, and got law on his side and 
equal equity, he shall thereby squeeze out the 
• second mortgagee ; and this Hale, C.J. (A), 
called a "plank" gained by the third mort- 
gagee, or tabula in naufragio^ which construc- 
tion is in favour of a purchaser, every mort- 
gagee being such jt?ro tanto. 

(2.) If a judgment creditor, or creditor by 
statute or recognisance, buys in the first mort- 
gage, he shall not tack or unite this to his 
judgment, and thereby gain a preference, for 
one cannot call a judgment creditor a pur- 

(S) 2 P. Wins. 491. 

(/i) Marzli V. Lee^ L. C. Ec^. G63. 
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chaser. He does not lend his money upon the Rules of 

Tackikg. 

immediate view or contemplation of the cognizors 
real estate, for the land afterwards purchased 
may be extended on the judgment ; nor is he 
deceived or defrauded though the cognizor of 
the judgment had before made twenty mort- 
gages of all his real estate ; whereas a mort- 
gagee is defrauded if the mortgagor before 
that time mortgaged his land to another (^). 

(3.) If a first mortgagee, being a legal mort- 
gagee, lends a further sum to the mortgagor 
upon a statute, judgment (or mortgage) (k\ he 
shall retain against a mesne mortgagee till 
both the mortgage and statute or judgment 
(or further mortgage) be paid. 

(4.) No subsequent incumbrancer (or first 
mortgagee) will be allowed to tack his incum- 
brance unless when he lent his money he had 
no notice of the second mortgage, statute, or 
judgment, for being without notice is his sole 
equity. 

(5.) When a puisne incumbrancer buys in a 

(i) Ex parte Knott, 11 Ves. 617. 
{k) Morret v. Paskey 2 Atk. 52. 
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RuLBs OP prior mortgage in order to unite the same to 

Tacking. 

tlie puisne incumbrance, but it is proved that 
there was a mortgage prior to that, the Court 
clearly holds, that the puisne incumbrancer, 
where he had not got the legal estate, or where 
the legal estate was vested in a trustee, could 
there make no advantage of his mortgage ; but 
in all cases where the legal estate is standing 
out, the several incumbrancers must be paid 
according to this priority in point of time : qui 
prior est in tempore potior est injure. 

But if any one of the incumbrancers has a 
better title than the others to call for a con- 
veyance of the legal estate, as for instance 
when a declaration of trust of the legal interest 
has been made in his favour, or he has posses- 
sion of the title deed, equity will consider- him 
as being in the same position as if he had the 
legal estate (/). 
Remarks In regard to the first rule it may be ob- 

ON THIiS 

Rules scrvcd, that although a lis pendens is not 
IN Brace Sufficient to prevent tacking, yet after a decree 

V. Marl- 
boro UQH. 

(/) Pease v. Jackson, L. R. 3 Ch. 576. 
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to settle priorities no such privilege will be Remarks 

.. ON THE 

allowed hii). Although a first mortgagee Rules 

LAID DOWN 

making further advances without notice may ^^ ^^^^b 

V, Marl- 

tack, still the creditor must . hold both the borough. 
securities in the same right : he cannot tack a 
mortgage which he holds for his own benefit 
to one assigned to him as trustee for an- 
other (n). If a second mortgagee should give 
notice to the first, this will not prevent the 
third mortgagee from tacking to the first (o). 

In regard to the second rule, Mr. Coote 
infers, from Whitworth v. Gauagin ( p\ that the 
law is unaltered by 1 & 2 Vict. c. 110. Mr. 
Fisher thinks he can tack (5^). From Champneys 
V. Burland{r\ it is clear that since 27 & 28 
Vict. c. 112, the land is not affected by a 
judgment, and no right to tack could arise 
until the land is delivered in execution ; and 
when there has been delivery, even a prior 

(m) Ex 'parte Knott, 11 Ves. 619. 
• in) Shaio v. Neale, 6 H. L. 581. 

(o) Peacock v. Burt, 4 L. J. N. S. Ch. 33. 

(2?) 10 Jur. 531. 

{q) Fish. Mortg. 610, 3rd ed. 

(r) 19 W. B. 148. 
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Remarks mortgagee, though without notice of the writ, 

ON THE -I • /» 

Rules could not tacK a suDsequent charge to his first 

.AID DOWN 

IN Brace mortgage. A prior judgment creditor cannot 

V. Marl- 
borough, tack a subsequent incumbrance, to the exclu- 
sion of an intermediate incumbrance. 

Under the third head it must be observed 
that if the mortgage is paid off before the 
judgment is recovered, although no reconvey- 
ance may have been taken, the judgment can- 
not be tacked. 

In Young v. Young (5), testator in 1832 de- 
vised copyholds to his wife for life and then to 
his children. This estate was subject to a legal 
mortgage. The Avill was not proved, and was 
not entered on the rolls. In the mother's 
absence the eldest son, then in possession, ob- 
tained further advances upon mortgage of the 
estate by representing he was in as heir to his 
father. The original mortgage was transferred 
to the second mortgagee, who claimed a right 
to tack his further advance. It was held Jhat 
the mortgagee having the legal estate without 
notice should tack against the children. 

(s) 3 L. B. Eq. 801. 
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Under the fourth head it must be remem- Remarks 

ON THB 

bered that although the first mortgage was Rulks 

LAID DOWN 

made to secure a sum and further advances, if in Brack 

V. Marl- 

the first mortgagee made a further advance, borough. 
with notice of a mesne incumbrance, he will 
not be entitled to priority in regard to such 
advance {t\ 

In Davn v. City Brewery Co. (w), a publican 
made an equitable deposit for £202, and further 
advances with the brewery. He then com 
pleted an incumbrance with the plaintiffs, who 
gave notice to the brewery, notwithstanding 
which the brewery made a second advance in 
goods. It was held they could not tack this 
latter sum. 

Under the fifth head it is to be remembered 
that merely equitable rights are paid according 
to priority of creation. 

To complete the title to tack, the incum- 
brancer must either have actual possession of 
the^ legal estate or the best right to call for a 

(0 See Bhaw v. Neak^ 20 Beav. 157 ; HopJcinson v. Bolt, 25 
Beav. 461. 

(ti) 8 L. R. Eq. 155. 
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Kbmahks transfer of it ; thus, if an incumbrancer has a 

ON THB 

Rules declaration in trust of the legal interest in his 

LAID DOWN 

IN Brace f aVOUT (cc). 
V. Marl- 
borough. A bond fide incumbrancer without notice will 

prevail where actual assignment has been ob- 
tained even against a declaration of trust {y). 
Tacking Tackiug may also take place against the 

OP Costs 

ExpENSB?, mortgagor of costs and expenses necessarily 
incurred by the mortgagee in maintaining the 
title to the estate, renewing leases, making 
necessary repairs, in perfecting the security, 
in making permanent improvements, redeeming 
the land tax, and for various other purposes {z). 
The mortgagee is entitled to costs originally 
falling on himself in suits for redemption or 
foreclosure, also the costs of all actions of 
ejectment properly incurred. As a general 
rule an equitable mortgagee is in the same 
position as a legal mortgagee in this respect. 



{x\ Fr&re v. Moore, 8 Pri. 475 ; Pomfret v. Windsor, % Ves. 
S. 487 ; Stanhope v. Vemey, 2nd Ed., 81. 

(?/) Stanhope v. Verney, 

(z) Burr owes v. Molloy, 1 J. & L. 521 ; Knmoles v. Clhapmauy 
Set. 226, ed. 2. 
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On redemption by a second mortgagee, the Tackino 

OF v/0ST9| 

first mortgagee will be entitled to extra costs ^^^^^^^^ 

incurred by him in foreclosing the mortgagor. 

The mortgagee will be refused his costs if he 

be guilty of gross misconduct, as, by denying 

the equity of redemption, impeding the taking 

of an account, setting up a mortgage deed as 

an absolute conveyance, &c. (a). 

By 6 & 7 Vict. c. 73, ss. 38, 41, taxation of 
a mortgagee's costs may be obtained before or 
after payment. 

Premiums of fire insurance paid by the 
mortgagee, when the mortgagor is under no 
contract to insure, will not be allowed to the 
mortgagee, for he insiu'es for his own benefit. 
But when insurance was authorised, such pre- 
miums were allowed to the mortgagee. 

By the Conveyancing Act, 1881, the mort- 
gagee has power to insure after the date of the 
mortgage deed, and the premiums are a charge 



(a) For further information regarding costs, see Coote on 
Mortgages, p. 798. A mortgagee may have even to pay costs 
if he has been guilty of vexatious conduct, Moore v. Painter, 
6 Jur. 903. 

II 
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Tacking uj)on the property (b). These premiums are 

OF Costs, 

Expenses, only a charge upon the property, and cannot 

ETC« 

be recovered from the mortgagor as a debt. 
Further If the mortgagee advance other sums to the 
mortgagor expressly by way of further charge, 
the mortgagor and those deriving title from him 
cannot redeem without paying the whole debt. 

Thus, in Mathews v. Cartwright (c?), a note 
was given by a debtor "to be secured by a 
mortgage on my S. estate." This was con- 
sidered such an equitable charge as will enable 
the holder to get in a prior mortgage and tack. 

Bond and simple contracts, not being specific 
liens on the land, cannot be tacked as against 
the mortgagor himself. Whether prior or sub- 
sequent to the mortgage, they cannot be tacked 
as against any mesne incumbrancer, whether a 
mortgagee, bond, or judgment creditor, but 
only as against the heir or devisee. 

After the death of the debtor, a bond debt 
may be tacked as against a volunteer {d), 

(h) C. A. 1881, sec. 19 (11). 

(c) 2 Atk. 347. 

(d) Beams v. BancCj 3 Atk. 630 ; Talbot v. Frere, 9 Cli. D. 
568. 
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When a man mortgages his estate, and a Further 

Charge. 

surety mortgages another estate, to secure a 
mortgage debt, and the principal makes a 
second mortgage of his estate to the same 
mortgagee for another sum, the surety is en- 
titled to redeem the first mortgage on payment 
of the first mortgage debt only, and the mort- 
gagee cannot tack. 

It must again be stated that, although a 
mortgage is expressly made to secure the sum 
lent and further advances, and although the 
second mortgage is made to another person 
tvith notice of the first, yet if the further 
advances are made by the first mortgagee with 
notice of the second, the first mortgagee can- 
not tack such advances against the second {e). 

Interest cannot be converted into principal 
as against a puisne incumbrancer of which the 
first mortgagor has notice. 

The doctrine of tacking was abolished by 
37 & 38 Yict. c. 78, s. 7, but revived by 38 & 
39 Vict. c. 87, s. 129. 

(e) 81iav) V. Neab^ 6 H. L. 581 ; HojjJcinson v. JRolfy 9 H. L. 
514. 
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Further By negligence a mortgagee may lose priority. 

Charqe. 

Thus, in Briggs v. Jones (/), A., a mortgagee 
of chattels real, lent the lease to the mortgagor 
to obtain a further advance thereon, charging 
the mortgagor to inform the person making 
the loan of his (A.'s) incumbrance. The mort- 
gagor made an equitable deposit, without in- 
forming the depositee of the prior charge. A. 
was postponed to the equitable mortgagee, as 
he had put it in the power of the mortgagor to 
commit a fraud {g). 

The right of priority may be lost by fraud, 
actual or constructive, on the part of the mort- 
gagee. 

Consolidation of Mortgages. — Where 
several estates have been separately mortgaged 
to one creditor, he had a right, previous to 
1882, to hold all the estates until the whole 
claim was settled. The doctrine on which this 
practice rested was, that he who would have 
equity must do equity ; the Court would not 

(/) L. R. lOEq. 92. 

(^f) See also Keate v. Phillips, 18 Ch. D. 560 ; Credlarid v. 
letter, L. R. 10 Ch. App. P. 
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DATION. 



lend its aid to restoring the mortgaged premises CoirsoLi- 
unless the mortgagor acted like an honourable 
man, and paid all his debts. The same rule 
applied where the securities were taken by 
different mortgagees, and by transfer had come 
into the possession of one. It seems, however, 
where there are two first mortgages of distinct 
properties made at different times by the same 
mortgagor to different persons, that if the 
second of such first mortgages were not in 
existence at the time when the subsequent 
mortgages were made of property contained in 
the first of the two mortgages, the second 
of such first mortgagees cannot, by taking a 
transfer of the first mortgage, compel such sub- 
sequent mortgagees to pay him what is due on 
his two mortgages, before redeeming the pro- 
perty comprised in the two first mortgages, 
although he might compel the mortgagor to do 
so (h). 

(h) 1 Wh. & Tud. L. C. Eq. 677. See further, Baket-y v. 
Gray, L. R. 1 Ch. D. 491 ; Mill v. Jennings, 13 Ch. D. 639 ; 
Jennings v. Jordan, 6 App. Caa. 698 ; Harter v. Colman, 19 
Ch. D. 630. 
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DATION. 



CoNsoLi- But the rule is not the same if, before the 
attempted consolidation, the equily of an estate 
has been assigned to a third j)aYty. Thus, if 
a person mortgages Blaekacre to A. for 100?., 
and "Whiteacre to B. for 50/., and sells the 
equity of Blaekacre to C. for 50/., and then 
both mortgages are transferred to D., C. can 
redeem Blaekacre without paying D. the 
claim on Whiteacre (^). 

The right exists, although the equities of 
redemption are in different persons. The 
assignee of an equity of redemption is not 
affected by a subsequent charge created by the 
original mortgagor upon separate property in 
favour of the same mortgagee, and the mortgagee 
is not entitled to consolidate that charge with 
earlier mortgages {k). The right to consolidate 
exists whether the securities are legal or equitable. 
It matters not that the mortgagee wishing 
to consolidate had at the time notice of the 
mesne mortgage on the first estate ; securities 

(i) Harter v. Golman, 19 Ch. D. 630. 

(Jc) Jennings v. Jordan, L. R. 6 App. G98 : Tassell v. Smithy 
2 De G. & Jo. 713, was disapproved. 
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of different nature can be consolidated^ as an consoli- 

DATION. 

assignment of policies, and mortgages of free- 
holds and leaseholds. 

Consolidation cannot take place except be- 
tween the same parties, or those claiming 
under them. 

If X. and Y. mortgage Whiteacre to B., 
and then Y. mortgages Blackacre to B. for a 
fresh sum, X. may redeem Whiteacre without 
being compelled to take Blackacre also. 

Mr. Davidson (I) remarks, '' It may be 
thought not too much to affirm that the deci- 
sions render it impossible safely to purchase 
an equity of redemption, or to take a second 
mortgage. The assignee of an equity of re- 
demption does all that is in his power, if he 
ascertains by inquiry that the prior mortgagee 
does not hold any other Security from the same 
mortgagor, and if he gives notice of his own 
assignment to the prior mortgagee. But if all 
this is done, and if, moreover, the mortgagee 
permits a notice of the assignment of the 

(I) 2 Dav. Conv. 841, ed. 3. 
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Further equity of redemption to be endorsed on his 

CHARaE. 

mortgage-deed, the assignee of the equity is 
still insufficiently secured against the contin- 
gency of the property acquired by him becom- 
ing subject to make up the insufficiency of 
some other security from his assignor." These 
remarks must be taken subject to the decision 
of Jennings v. Jordan^ cited above. !No 
doubt these evils led to the provisions of 
Convey- the Conveyaucing Act, 1881 (m), sec. 17, as 
Act. regards mortgages which are (or one of which 
is) made after the 1st of January, 1882. Unless 
tJie effect of the Act is expressly varied or 
excluded^ a mortgagor wishing to redeem any 
one security can do so, without paying any 
money due on a separate mortgage, made by 
him or by any other person through whom ho 
claims on property other than that comprised 
in the mortgage which he seeks to redeem. 

It follows that if a person, having mortgaged 
Blackacre, borrows from the same person a 
further sum on the security of Whiteacrc, 

(m) 44 & 45 Vict. c. 41. 
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intending that the latter sum shall be charged oidnvey 
on Blackacre also, the second deed should Act. 
recite the first, and expressly make both pro- 
perties subject to both debts (n). 

Locke King's Act. — ^Before this Act (o), when 
a mortgagor died the mortgage debt was payable 
out of the general personal estate ; thus, if A. 
mortgaged Whiteacre to B. and devised the said 
hereditament to X., X. could demand that the 
personal representative of A. should pay off 
B.'s incumbrance ; the heir had the same right 
in case of intestacy. 

This has been altered by the Act in question, 
which declares that when any person shall, 
after Dec. 31, 1854, die seised of, or entitled 
to, any estate or interest in land or other 
hereditaments which shall at the time of his 
death be charged with the payment of any 
sum or sums of money by way of mortgage, 
and such person shall not by his wiU, or deed, 
or other document, have signified a contrary or 
other intention^ the heir or devisee shall not be 
entitled to have such mortgaged debt dis- 

» 

(n) Pricl. Prec. 463. (o) 17 & 18 Vict. c. 113. 
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LocKB charged or satisfied out of the personal estate 
Act. of such person : but the lands or hereditaments 
so charged shall, as letween the different persons 
claiming through or under tlie deceased person, be 
primarily liable to the payment of all mortgage 
debts with which the same shall be charged, 
every part thereof, according to its value, bear- 
ing a proportionate part of the mortgage debt 
charged on the whole thereof. 

Nothing in the Act is to affect or diminish 
the right of the mortgagee to obtain full pay- 
ment or satisfaction of the mortgage debt 
either out of the personal estate of the i^erson 
so dying as aforesaid or otherwise. 

This Act applies to an equitable mortgage 
by deposit and memorandum, also in the case 
of copyholds, not to leaseholds. 
CoNTRAKY The greater number of decisions on this Act 

Tnxentiow 

' are concerned with what is a ^^ contrary inten- 
tion." It is established that a direction to pay . 
debts as soon as may be is not a proof of 
^^ contrary intention," but a direction to the 
executors to pay all debts out of the personal 
estate was. This is now altered by 30 & 31 
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Vict. c. 69, s. 1, and such direction for pay- Contrary 
ment of debts is not to be considered as show- 
ing a contrary intention. 

By this Act, in the construction of the will 
of any person who may die after Dec. 31, 1867, 
a general direction that the debts, or that all 
the debts, of the testator shall be paid out of 
his personal estate, shall not be deemed to be 
a declaration of an intention contrary to or 
other than the rule established by the previous 
Act, unless such contrary or other intention 
shall be further declared by words expressly or 
by necessary implication referring to all or 
some of the testator's debts or debt charged 
by way of mortgage on any part of his real 
estate. 

Re Neivmarch (p) decided that the word 
^' debts " does not cover mortgage debts, un- 
less there are express directions that this 
should be so : and this applies to a direction 
to pay debts out of real estate. So, a direction 
to pay out of personalty in exoneration of real 

(p) 9Cli. D. 12. 
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Contrary estate is Dot Sufficient. And in lie Rossiter (q) 

IHTEITTION. 

it was said there must be words expressly re- 
fening to mortgage debts. 

i'^'^. Under 17 & 18 Yict. c. 113, the lien of an 
unpaid vendor was held not to be a mortgage ; 
but by 30 & 31 Yict. c. 69, the operation of 
the Act is extended, and the word "mortgage " 
shall be deemed to extend to any lien for un- 
paid purchase-money upon any lands or here- 
ditaments purchased by a testator. 

Lease- This Act did uot apply to leaseholds, nor did 
it apply to intestacy. 

By 40 & 41 Vict. c. 34, both these defects 
were remedied, and the previous Acts were 
made to apply to cases of testacy and intestacy 
alike, and to land or other hereditaments of 
whatever tenure. 

In Elliot V. Dearsley (r), a testator, by his 
will dated in 1866, devised certain real estate 
to trustees upon trust for his wife during 
widowhood, and gave the residue of his real 
and personal estate upon trust for sale and 

(g) 13 Ch. D. 355. (f) L. R. 16 Ch. D. 322. 
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conversion, and thereout to pay his debts, in- lease- 
holds. 

eluding the mortgages upon the estates there- 
inbefore given to his wife during widowhood, 
and to invest the residue and pay the income to 
his wife durante viduitate. On the death of the 
widow pure personalty was given to charities, 
and the residue (subject to legacies) to the wife 
absolutely. Pecuniary legacies were given to 
the executor. The residuary estate consisted 
of realty, subject to mortgages, and pure per- 
sonalty. The widow married again. It was 
held that the testator had not taken his re- 
siduary estate out of 17 & 18 Vict. 

In Dowdall v. Mc Cartan (5), it was held that 
the word " testator " in Sect. 2 of Locke King's 
Act refers to any deceased person who has 
made his will, though the will has not disposed 
of his beneficial interest in the land upon 
which the lien for unpaid purchase-money 
exists. 

It is always to be remembered that Locke date. 
King's Act only applies to the administration 

(») 6 L. R. Ir. 642. 
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Date, of the estates of persons dying on or after the 
1st of January, 1855, and that the old rule 
that the pure personalty was liable to the pay- 
ment of all debts in exoneration of mortgaged 
realty did not apply in the case of the mort- 
gage debt not being the debt of the deceased 
mortgagor: thus, if A. became entitled by 
descent or purchase to mortgaged land, and 
afterwards died intestate, his heir took the 
land cum onere^ and was not entitled to have 
the mortgage discharged out of the personalty. 
The reason for this rule is plain : the personal 
estate of the deceased had never been increased 
by the loan on mortgage, therefore it was not 
compelled to pay the incumbrance off. Under 
the old law the land might be left cum onere 
by express direction or by subsequent dealing 
with the property. Thus, in Langdale v. 
Briggs (#), a mortgage was made containing 
the usual covenant for payment by the mort- 
gagor. Afterwards the mortgagor settled the 
property in trust for himseK for life, with re- 

(0 BPc 0. M. &G. 301. 
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mainders, leaving the ultimate reyersion in Datb. 
himself, and this he devised. The Court con- 
sidered, by this dealing with the land, that the 
intention of the mortgagor was to make the 
land the primary security. 

The result of the Acts on this subject are Sommart. 
thus summed up by an eminent authority(w): — 

As regards a mortgagor of freehold, copy- 
hold, or leashold property, dying after 31st of 
December, 1877, or a purchaser of any such 
property dying after that date without having 
paid the whole of the purchase-money, the 
property will be the primary fund for pay- 
ment of the mortgage debt or the unpaid pur- 
chase-money, as the case may be, whether 
such mortgagor or purchaser has died intestate 
or has disposed of the property by his will, 
unless in the latter case the will contains an 
expression of a contrary intention within the 
meaning of the 17 & 18 Vict. c. 113, and the 
Amendment Acts. If, in the cases put, free- 
holds or copyholds and. leaseholds are together 

(») Piid. Prec. 485, vol. i. 
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Summary made the subject of mortgage or contract, the 
burden must be borne by the respective 
estates according to their respective value. 
Thus if, as in Trestrail v. Mason (.r), real 
estate and also property to which the Act does 
not apply are the subjects of the same mort- 
gage, in the administration of the mortgagor's 
estate, the real estate would have to bear such 
proportion of the mortgage debt as the value 
of such real estate bears to the value of the 
whole of the mortgaged property. So also 
where two estates are subject to the same 
mortgage, and one of them is specifically 
devised and the other passes under a residuary 
devise, the two estates must rateably bear the 
mortgage debt(y). And lastly Lord Camp- 
bell's judgment in WooUtencroft v. Woolsten- 
croft {z) with the comments thereon is to be 
borne in mind. 

The learned Judge held that a direction in 

(x) W. N. 1878, p. 13. 

{y) GibUns v. Eyden, L. R. 6 Eq. 371. See Leonino v. 
Leonino, 10 Cli. D. 460. 
(z) 2 De G. F. & Jo. 347. 
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a will that all the testator's debts should be examples. 
paid by his executors out of his estate^ followed 
by a gift of all the testator's real and lease- 
hold estates (which were subject to a mort- 
gage) to trustees who, with the testator's wife, 
were also named executors, was not such an 
expression of a contrary intention as to bring 
the case within the saving of the Act {a). 

In Hellish v. Vallens (i), V.-C. Wood held 
that a bequest of personalty subject to the pay- 
ment thereout of all the testator's dehts^ follow- 
ing a devise of land in mortgage, was sufficient 
to take the case out of the Act. The case was 
distinguished from Woolstencroft v. Woolsten- 
croft on the ground that the debts were 
directed to be paid out of the testator's general 
not personal estate. A direction that the 
testator's debts and funeral expenses shall be 
paid out of the real in discharge of the per- 
sonal estate does not exclude the Act {c). 

{a) See dicta of Turner, L. J., in Eiio v. Tatham, 11 W. R. 
475, in whicli he held it is sufficient to charge the personal, 
without at the same time discharging the real estate. 

(6) 2 John. & Hem. 194. 

(c) See also Broivnson v. Lawrence, L. E. 6 Eq. 1 ; Coote y. 
Lowndes, 10 Eq. 376. 
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TIES. 



pkioei- Notice.— In determining the priorities of 
several incumbrancers, two maxims have to be 
borne in mind; the first, that when equities 
are equal the law prevails; second, that of 
purely equitable interests, qui prior est tempore^ 
potior est jure. 

Thus, if a person having notice of an in- 
cumbrance conveys the legal estate to a pur- 
chaser who has no notice for valuable con- 
sideration, the legal estate wiU protect the 
purchaser in the enjoyment of his land. The 
same rule applies even in cases of fraud {d ). 

Again, if A. contracts to sell land to B., B. 
pays a portion of the price, and then A. sells 
and conveys the land to C. for valuable con- 
sideration, and without notice of B.'s lien, the 
title of C. will prevail. If the legal estate had 
not come to C. at the time of his purchase, but 
subsequently, and he had meanwhile obtained 
notice of B.'s lien, his title will still be good. 
So, if A. being mortgagee, with power of sale, 
sells to B., under circumstances which would 

((?) Jones V. Powles, 3 M. & K. 681 ; Youiig v. Youngs L. R. 
3 Eq. 1 ; Pikher v. Rwwlim, L. R. 7 C. A. 250. 
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enable A.'s mortgagor to set aside the sale as Priom- 

TIES. 

against B., and B. subsequently mortgages to 
C, who has no notice, C. is protected. We 
have adverted to tacking as an example of the 
rule now under discussion. The legal estate, 
however, is no protection if acquired by breach 
of trust. It will not avail an incumbrancer to 
take a conveyance from a trustee when he has 
inowledge of the trust. By doing so, he him- 
self becomes a trustee for the cestuis qui 
irustent 

In some cases {e) the Court seems to have 
thought that a mortgagee who, at the time of 
completion, acquires a defective title, cannot 
avail himseK of a subsequent conveyance of 
the legal estate from a person, who, being a 
trustee for another, commits a breach of trust 
by conveying, even if the person taking the 
conveyance has no notice of the trust (/). 

Where a person has not the legal estate, but Rwht to 

^ Call for 

the better right to call for it, relief will be legal 

Estate. 

(e) Prid. 490. 

(/) Mayfield v. Burtan, L. R. 17 Eq. 16 ; Mumford v. 
Sfohwasser, L. R, 18 Eq. 567. 

I 2 
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RiaHT TO granted. The transferee of a mortgage can, 

Call for , ^ ^ ^ 

Lboal in the case of fraud, be in no better position 

ESTATB 

than the transferor. 

Thus, in Burt v. Trueman (^), a mortgagee, 
with notice of a breach of trust, transferred his 
incumbrance to T., who subsequently obtained 
the legal estate. T. had no notice, still in his 
hands the mortgage was held to be invalid {h). 
Equitable Where the Icffal estate is outstanding , 

Intibests. ^ ^ ' 

priorities are determined by the date of 
creation of the respective incumbrances. 
Thus, if A. is equitable mortgagee, and the 
equity of redemption be subsequently mort- 
gaged to C, and then to D., D. cannot 
obtain priority by purchasing A.'s interest (^). 
Thus, if the mortgagee of an equitable 
estate, who is in fact a trustee, though not so 
expressed in the mortgage deed, fraudulently 
transfers the mortgage to another for valuable 
consideration, the transferee will be trustee for 
the cestuis que trustent (k). 

((/) 6 Jur. (N. S.) 72. (h) See Prid. 492. 

(t) Phillips V. PhilUps, 4 De G. F. & J. 208. 
(k) Cory v. Eyre, 1 De G. & J. 149. 
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Where a trustee has committed a breach of Equitablb 
trust, and afterwards made that default good 
by taking another trust fund, the first cestuis 
que trtistent are preferred. 

When a person is guilty of negligence he is 
postponed. Thus, in Hunter v. Walters {l)y 
where X. was induced by fraud to execute 
a deed on the understanding that it was a 
mere form, and the person who thus obtained 
the conveyance deposited it with Y. as an 
equitable security, Y. was held to have 
priority to X. This case was decided on the 
ground of X.'s negligence. 

A good example of what is meant by the best rioht to 
right to call for the legal estate is furnished by lkqal 
Wilmot V. Pike (m). 

Land was mortgaged to X. ; in 1826 a second 
mortgage was made to Y., together with ano- 
ther estate, Whiteacre, by means of a convey- 
ance to Z. as trustee for Y. Y. afterwards 
made further advances to the mortgagor on 
security of both estates in 1835, but no notice 
was given to X. or Z. In 1840 Z., after en- 

(l) L. R, 7 Ch. 75. (m) 5 Hare, 15. 
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Right to quiiy of X. for incumbrances, advanced a fur- 

Pemanb 

Legal thei suHi to the mortgagor on his own account 

Estate. 

on the same security, and gave notice to X. 
The question was, which of the mortgages of 
1835 and 1840 had priority. As to the first 
estate Y. was held to have priority, as he was 
first in time, but as regards Whiteacre Z., the 
fourth mortgagee, had priority, having the legal 
estate in him, though as trustee only, and hav- 
ing advanced the money without notice of Y/s 
further advance in 1835. If Z. had been a 
stranger, he might have called for the legal 
estate from the trustee, and Z., as trustee, could 
not be prevented from claiming the benefit of 
the legal estate. 
Notice, It is to be remembered that notice of a fact 

IfHAT IT IS. ., ,, ,, . p , 

covers its causes as well ; thus, if a person knows 
the legal estate is outstanding, and makes no 
enquiries, he is presumed to have notice of an 
incumbrance, if one exists. The same presump- 
tion is made if he is aware the title deeds are 
held by a third party, and it turns out that it 
is by reason of an equitable mortgage. If, 
however, he should make enquiries, and be 
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deceived by a false statement, he will not be Notich, 

, ^ ^ ^ WHAT IT X8. . 

fixed with notice. But if the deeds are in pos- 
session of a solicitor this is not constructive 
notice of the solicitor's lien, since such posses- 
sion is the ordinary business of the solicitor. . 
Notice of a deed is notice of its contents, and 
it is immaterial whether from the description 
of the parties, or from the recitals, or from any 
other part of the deed the purchaser would be 
enabled to discover an interest prior to his own. 
A mortgagee is often chargeable with the con- 
sequences of notice from the existence of cir- 
cumstances which should put him on enquiry. 
Notice of a lease is notice of the covenants and 
provisions, and a purchaser is not protected 
from the consequences of not examining it, not- 
withstanding the representations of the vendor. 
So notice of the occupation of land gives notice 
of a tenancy, if such exists. In fact, whatever 
should put a purchaser or mortgagee on enquiry 
is notice, and he cannot abstain from making 
enquiries from fear of the existence of encum- 
brances (n). 

(w) Joiies V. ^mithf 1 Hare, 65. 
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WHAT IT 18. 



Notice, Notice to the Solicitor is notice to the client, 
but this principle must be understood with 
limitations (o). 

Under the provision of Sect. 3, Conveyancing 
Act, 1882, a purchaser shall not be prejudici- 
ally affected by notice of any instrument, fact, 
or thing, unless (1), it is within his knowledge 
if such enquiries and inspections had been made 
as ought reasonably to have been made by him ; 
or (2), in the same transaction with respect to 
which a question of notice to the purchaser 
arises or has come to the knowledge of his 
counsel as such, or solicitor or other agent, as 
such, or would have come to the knowledge of 
his solicitor or other agent as such if such en- 
quiries and inspections had been made as ought 
reasonably to have been made by the solicitor 
or other agent. A purchaser includes a mort- 
gagee (Sect. 1, Sub-s. 4, ii.). It is supposed 
that this section merely codifies the existing 
law. Thus in WareY.LordEgmont{p)^ Lord 

(o) Hamilton v. RoyJe, 2 S. & L. 327 ; Wyllie v. Pollen, 32 
L. J. Ch. N. S. 782 ; In re Marseilles Co., 7 Ch. 161. 
( p) 4 De G. M. & G. 472. 
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Cranworth says, ^'The question, when it is notwb, 

WHAT IT 18 

sought to affect a purchaser with constructive 
notice, is not whether he had the means of ob- 
taining, and might by prudent caution have 
obtained, the knowledge in question, but whe- 
ther the not obtaining it was an act of gross 
and culpable negligence.'' 

On this point Mr. Prideaux remarks {q)^ that 
the section would not protect a purchaser when 
he has entered into a contract under which he 
is expressly or (assuming Patman v. Harland to 
be good law) by statute precluded from calling 
for the title previous to a particular date. 

It will be noticed that neither the possession nkgli- 
of the legal estate nor priority in point of time 
will secure to a mortgagee a preference over a 
subsequent mortgagee, if the former by his 
wilful negligence puts it in the power of the 
mortgagor to conmiit a fraud upon the latter. 
In such case a prior mortgagee has an inferior 
equity, and although he may have the legal 
estate, will be postponed to a subsequent 
mortgagee. 

{q) Piid. 496. 
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OBNCB. 



Nkqli- It is the duty of a mortgagee to take care 
that the title deeds are delivered to him, or at all 
events that some good and apparently sufficient 
reason is given for their non-delivery, and if he 
omits all enquiry as to the deeds, he incurs a 
double risk. First, he is liable to be postponed 
to a prior equitable mortgagee holding the deeds, 
on the ground of constructive notice ; for had 
he inquired for the deeds, such enquiry would 
probably have led to the discovery of the prior 
mortgage ; and, secondly, he will be postponed 
to a subsequent mortgagee, who may advance 
his money in ignorance of the prior mortgage, 
and to whom the deeds may be delivered, on 
the ground that the negligence of such prior 
mortgagee in leaving the deeds in the mortga- 
gor's possession has enabled or assisted the latter 
to commit a fraud on the subsequent mortgagee. 
In Hewitt v. Loosemore (r), it was laid down 
that a legal mortgagee will not be postponed to 
a prior equitable one on the ground of his not 
having got the title deeds, unless there be on 
his part fraud, or gross negligence. If he has, 

(r) 9 Hare, 449. 
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bond fide^ inquired for the deeds, and a reason- Nkgm- 
able excuse has been given for the non-delivery 
of them, he will be excused ; but if he omits all 
enquiry as to the deeds, then fraud or gross 
negligence will be imputed. 

A mortgagee will not be postponed if he Enquiry. 
enquires for certain deeds, and the mortgagor 
assures him they do not relate to the estate in 
question. In a case where the mortgagor 
borrowed the lease of the mortgagee, in order 
that he might see its contents, a purchaser 
from the mortgagor did not gain priority over 
the mortgagee, although he obtained posses- 
sion of the lease without notice of the incum- 
brance (5). But in a case where a mortgagor 
asked the mortgagee for a loan of the deeds for 
a particular purpose, and promised to return 
them forthwith, but the mortgagee did not 
apply for the deeds for four years, and the 
mortgagor in the meantime raised a sum on 
the deposit of those deeds, it was held that 
the first mortgagee had no equity against the 

(s) Martinez v. Cooper, 2 Russ. 19. 
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Enqtjiet second mortgagee, as he had by his laches 
enabled the mortgagor to commit a fraud (t). 

Mr. Prideaux cites many cases on this 
point (u). It may be sufficient to give a few 
of them. In JEspin y. Pemberton {x)^ the mort- 
gagee, an articled clerk of mortgagor, asked for 
the deeds, but was put off on some pretext, a 
promise being made that the mortgagee should 
have them later, he was not under the circum- 
stances postponed to a prior equitable mort- 
gagee. In Colyet* v. Finch (y), a legal mort- 
gage of an estate was effected, the solicitor of 
the mortgagor handing over certain documents 
which he asserted to be the title deeds. This 
was false, and the mortgagor sold the estate to 
a bond fide purchaser without notice ; it was 
held that the mortgagee's priority was not 
affected by the subsequent sale. It should be 
remembered the solicitor was acting for both 



(0 Waldron v. Sloper, 1 Drew. 193. See also Hunter v. 
Rawlins, L. R. 11 Eq. 292. 
(u) Prid. Prec. 498. 
(x) 4 Drew. 33. 
{y) 5 H. L. Cas. 905. 
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parties. Where a solicitor deposited certain Enqttiry. 
deeds with a client as an equitable mortgage, 
omitting the later deeds which showed the 
title, and he afterwards deposited such later 
deeds with his bankers as security, it was held 
the client had priority (^). 

In Ratcliffe v. Burnard {a) an equitable 
mortgagee, with whom some of the deeds, includ- 
ing the conveyance to the mortgagor, had been 
deposited, brought an action to establish prio- 
rity over a subsequent legal mortgagee whose 
solicitor had omitted to examine a parcel sup- 
posed to contain all the title-deeds which had 
been handed to him before the execution of 
the legal mortgage. It was held that there 
was not sufficient negligence to postpone the 
legal mortgagee. 

In Keate v. Phillips (J), mortgages of pro- 
perty in fee in Surrey were transferred to D., 
in May and September, 1873 : D. sub-mort- 
gaged the property to L. : L. sold it to H. in 

{%) Roberts v. Croft, 2 De G. & J. 1. 

(a) L. R. 6 Ch. 652. 

(6) 50 L. J. Ch. 664 ; 44 L. T. 731. 
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BiTQuiaT. trust for M. : H. conveyed it to M. in trust for 
D. ; D. then prepared fictitious leases of the 
property, all dated 8th of March, 1870. By 
one of these E. purported to demise the pro- 
perty to T. T. mortgaged to K. By another 
of these T. purported to demise the property 
to M. : M. mortgaged it to Q., who assigned it 
to P. M. and D. subsequently procured a loan 
from McS. & Co., on a deposit of the genuine 
deeds. Held, that McS. & Co., being pur- 
chasers for value without notice, their mort- 
gage ranked first on the estate : that the sham 
mortgages to K. and P. did not attach them- 
selves so as to make a burden on the estate, 
when D. subsequently acquired the absolute 
beneficial interest in it. 

Other Somo othoT cascs of priority may here be 

Cases op 

PmoRiTY. noticed. An equitable mortgagee by deposit, 
unaccompanied by any memorandum in writ- 
ing, takes priority over a purchaser for value 
claiming under a subsequent registered deed, 
without notice of such deposit (c). 

(c) In re Burke, C. A. Ir. ; 9 L. R. It. 24, 
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The rule that a first mortgagee who neglects o hbk 

Oasbs of 

to obtain possession of title-deeds is postponed pworitt. 
to a subsequent incumbrancer operates for the 
benefit, not only of the second mortgagee who 
has obtained possession of the deeds, but also 
of every subsequent mortgagee who has ad- 
yanced his money innocently, and in the belief 
that the possessor of the deeds was the first 
mortgagee (d). 

In Harpham v. Shackhck {e\ S., a solicitor, 
was instructed by his client, P., the owner of 
a copyhold property subject to a mortgage 
thereof to K. (who had not been admitted) for 
£350, to raise £550 on the property and pay 
off K. S. obtained the money from another 
client, BE., telling him it would be invested in 
this manner, but paid the money to his bankers, 
B. D. & Co., to his own account. S. subse- 
quently, by cheques drawn on B. D. & Co., 
paid off K., and advanced £350 to P., taking, 
in his own name, a transfer of K.'s charge, 
and a fresh mortgage of the property from P. 

{d) Clarice v. Palmer, 51 L. J. Ch. 634. 
(e) L. R. 19 Ch. D. 207 ; 45 L. T. 669. 
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Othbk to him to secure £700. The account of S. 

Oases of 

Priority, with B. D. & Co. was already over-drawn, but 
these cheques were honoured upon his deposit- 
ing the deed of transfer and mortgage from K. 
and P., with other documents relating to the 
property. S., also, to quiet H., handed him 
some of the muniments of P.'s title to the 
property, and paid him interest on the 
£550. 

B. D. & Co. afterwards got admitted on the 
Court rolls through K. 

Held, that S. & K. were only trustees for 
H., and that his equitable mortgage must rank 
prior to that of B. D. & Co. under S.'s deposit 
with them of the transfer to him of K.'s in- 
cimibrance. 

A full discussion of the doctrine of notice is 
to be found in White and Tudor' s Equity 
Cases, Yol. ii., 43-74. 
RKaisTRA- Under the English Acts registration is not 
of itseK notice, so that a prior equitable incum- 
brance will not, although registered, affect a 
subsequent purchaser without notice who has 
obtained the legal estate. 



TION. 
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13y the Irish Act an absolute priority is rkoistra- 

Tioir 

given to the instruments first registered. 

Under the English Eegistration Acts a first 
mortgagee who has registered his mortgage 
may tack a subsequent advance if he has no 
actual notice of a mesne equitable incumbrance. 
Thus in Bedford v. Bacchus (/), a first mort- 
gagee of lands in Middlesex having registered, 
lent a further sum, without actual notice of a 
second mortgage, which had been registered. 
It was held that the first mortgagee ought not 
to be affected bv constructive notice of the 
second mortgage, and that the first mortgagee 
was entitled to be paid the whole of his money 
before the second mortgagee. 

In Le Neve v. Le Neve (^), lands in Middle- 
sex, settled by a deed which was not regis- 
tered, were settled upon a second marriage 
with notice of the former settlement, and the 
second settlement was registered. Hard- 
wicke, L.C., held that the former settlement 
was to be preferred. 

(/•) 2Ca. Ab. 615. 

{g) L. C. Eq. vol. ii. p. 32 ; Amb. 436. 

K 
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Kkoistra- The operation of the English Local Eegistry 

HON. 

• Acts has been partially limited by the Land 
Transfer Act, 1875 (h). 

1- Accounting between Mortgagor and Mort- 
gagee. — The mortgagee who takes possession 
must be diligent in realizing the amount due, 
so that the land may be restored : he is liable 
to account for the rents and profits, and if he 
occupies any portion of the land he must pay 
an occupation rent therefor; and the reason 
for this rule is obvious, for by his tenancy he 
renders part of the security unprofitable in 
reducing the debt. If there is any question 
as to the possession of the mortgagee, the 
Court will grant an enquiry, although it is 
usual to grant it upon a suggestion in the 
pleadings. 
OcctjpA- Occupation rent is only chargeable against a 

TiOH Rent. 

mortgagee in actual possession. 

In Shephard v. Jones {i\ a purchaser from a 
mortgagee in possession was let into possession 

QC) See Punchard v. Tomkins, W. R. Digest, 29 Sept., 1883, 
p. 131. 

(i) L. R. 21 Ch. D. 469. 



THE LAW OF MORTGAGE. 131 

rent free four montlis before the date fixed for Oocupa- 

. , TioN Rent. 

completion. It was neld m an action by the 
mortgagor for ascertaining the amount of the 
balance due to him, that the possession by the 
purchaser was no such an occupation by the 
mortgagee as to render him chargeable with 
an occupation rent. Whether such mortgagee 
was chargeable with wilful default for allowing 
such purchaser to remain in possession without 
payment of rent is doubtful. In this case the 
usual account was directed against the mort- 
gagee for wilful default. 

The mortgagee is liable to account if he 
assigns over the mortgage to another, without 
the assent of the mortgagor, even for profits 
received subsequent to the assignment. The 
reason is that having turned the mortgagor 
out of possession, he must be responsible for 
the person in whose hands he places it. The 
mortgagee in possession is subject to account 
to those interested in the equity of redemption, 
and he cannot free himself from this obligation 
by any mesne conveyances or assignments 
without the consent of the mortgagor. If a 

K 2 
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Surplus pnisne mortgagee gives Hni notice, he is 

Rent. 

liable to account for any surplus rent he may 
have paid over to the mortgagor. 

Under the prayer for general relief, the 

plaintiff is entitled to an account of rents and 

profits received, although it be not specially 

asked, if the statements are sufficient therefor. 

Form op The accouut usually directed against the 

AOOOUNT. 

mortgagee in possession is of what he has, or 
of what, without default, he might have, 
received from the time of his taking posses- 
sion. He must enter as mortgagee, and not 
in any other character. The mortgagee is not 
usually required to account for more than he 
has received, unless he has been guilty of 
gross mismanagement or fraud, as he is not 
bound to make the most of another's property. 
If a mortgage-deed contains an attornment 
clause, and possession has not been taken 
under it, this mere fact does not compel the 
mortgagee to account as in possession (k). 
The allowances made to a mortgagee in pos- 

(k) Btmley v. Gnmdy, L. R. 22 Ch. D. 278. 
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session have been alluded to in another place, form op 

-r»- 111T1 1 !• Account. 

J3nt it may be added here that upon taking 
possession, he becomes, not as he is sometimes 
called, a trustee (for that character does not 
belong to him in strictness until he is holding 
over after payment of his debt), but quasi- 
owner of the estate; and being then in un- 
controlled management without any power of 
interference in the mortgagor (l\ except some Allow- 
act be done which calls for the interference of 
the Court for any security against overcharges, 
no allowances are made him either directly or 
indirectly in respect of his personal trouble. 

The usual method of taking accounts against Mrthod 

OF Taking 

the mortgagee in possession is to set the total account. 
amount of rents and profits which are charge- 
able to him against the whole amount due on 
the mortgage, in discharge of the interest, then 
of money advanced for costs and improvements, 
and then of principal. Where part of the 
property is sold, after payment of costs and 
interest, the surplus will go in discharge of 

(0 Fish. 1539. 
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Method principal, or to the mortgagee (m\ and then 

OP Takinq . , . 

Account, the accounts will be continued against the 
mortgagee in possession, on the footing of the 
diminished principal debt. In taking an ac- 
count against a mortgagee who has returned 
sale money beyond interest and costs due, a 
rest must be made at the time of the receipt of 
the proceeds of the sale, even though he may 
have entered into possession when interest was 
Rests, in arrear. In real property, where the receipts 
of the mortgagee are more than suflScient to 
cover the interest, the annual surplus will be 
considered as applicable in reduction of the 
principal money ; and this is called taking the 
accounts with rests. If there are no arrears of 
interest due at the time he takes possession, 
and the rents and profits exceed the amount of 
the interest, the account will generally be taken 
with annual rests, so that the excess of rent 
may be annually applied in reducing the prin* 
cipal. But in a mortgage of leasehold property, 
where there is no reasonable certainty that the 
ground rent and insurances will be duly paid, 

(m) See 44 & 45 Vict. c. 41, s. 21. 
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or the houses kept in repair, the mortgagor EEsm 
may enter, even though no interest is in arrear, 
and rests will not be directed against him. 

But if the interest is in arrear when the 
mortgagee enters, annual rests will generally 
not be directed, but the fact that interest is in 
arrear is not altogether decisive of the question, 
as the circumstances of each case must be 
considered, and the right of the mortgagee not 
to be paid piecemeal is to be remembered. As 
a rule, if a mortgagee is not liable to rests 
when he takes possession, he will not become 
so until the whole debt is discharged. The 
principle on which rests are directed applies in 
the case of occupation rents (n). A mortgagee 
is not fixed with costs for refusing to produce 
the deeds, because he is not compelled to do 
so, even when their production is required to 
negociate a loan, and so to pay off the mortgage, 
but the law is now altered in regard to all 
mortgages made subsequently to 31st of Decem- 
ber, 1881 (o). A first mortgagee who fore- 

(n) Wilton v. Metcalf, 1 Russ. 630. 
(o) 44 & 46 Vict. c. 41, s. 16. 
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Deeds, closes cannot claim from a puisne mortgagee 
deeds which only affect the equity of redemp- 

StTRPLXJs tion (p\ A mortgagee in possession holding 
over after payment of his claims will be 
charged with any surplus receipts and with 
simple interest at 4 per cent, thereon. The 
Court may order compound interest to be paid. 
A mortgagee is allowed the costs of an action 
for redemption or foreclosure as a general 
rule ; they will be taxed as between party and 
party (q). 

Limitation in Matters of Mortgage. — • 
The Statutes of Limitation now in force are 
3 & 4 Wm. IV. c. 27, ss. 2, 24 ; 7 Wm. IV. 
and 1 Vict. c. 28 ; 37 & 38 Vict. c. 57, s. 1. 
The effect of these enactments may thus be 
summarized. The mortgagee is unable to bring 
an action for foreclosure or ejectment against 
the mortgagor in possession after the expira-* 
tion of twelve years from the last payment of 
interest or any part of the principal, unless he 
obtains during the currency of the above term 

(p) Greme v. Foster, L. R. 22 Ch. D. 566. 
Iq) The Kestrel, 41 L. R. A. & E. 8. 
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an acknowledgment in writing of the mort- Surplus 
gagee's title, signed by the mortgagor or his 
agent. From the date of such acknowledg- 
ment the term begins to run afresh. In the 
case of no part payment or acknowledgment 
the time commences from the date fixed for 
the re-transfer of the land. 

If an action is brought on a covenant to pay Covbnant. 
the loan and interest (r), it must be within 
twelve years after the right to receive the 
same has accrued, and like provisions, mutatis 
mutandis^ to the above are made in the case of 
part payment of principal or payment of in- 
terest. A payment of principal or interest in 
order to bar the operation of the Statute must 
be by the mortgagor, or some person bound to 
pay on his behalf. Payment of rent by a tenant 
of the mortgaged premises to the mortgagee in 
consequence of a notice is not such payment (s). 

It is to be noticed by the Eeal Property Disability. 
Limitation Act, 1874 {t\ no farther time is 

(r) Sutton V. Sutton^ L. R. 22 Ch. D. 513 ; Feamside v. Flinty 
L. R. 22 Ch. D. 579. 

(s) Harlock v. AsJiberry^ 19 Ch. D. 539. See p. 138. 
(0 37 & 38 Vict. c. 57. 
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LsABiNa allowed for any disability. If a mortgagee 

Casks. . • i • i 

obtains an order for foreclosure witmn the 
twelve years, the time for bringing an action 
of ejectment runs from the date of such 
order (u). 

Harlock v. AMerry {x) is to be remembered, 
as it decides several important points. 

(1.) A foreclosure action is an action to 
recover land, not money. 

(2.) The word 'payment' in 1 Vict. c. 28, 
is confined to payment by the mortgagor or 
his agent — ^.^., by a person liable to make it — 
and means exactly the same kind of payment 
as that mentioned in 3 & 4 Wm. lY. c. 27, 
s. 40. 

(3.) A payment of rent in respect of part of 
mortgaged property to a mortgagee by a tenant 
of the mortgagor is not of itself sufficient to 
ke3p alive the right of foreclosure in regard 
to the whole ; in regard to that part for which 

(w) Kmi}\» V. FvjQhy 6 Q. B. D. 345. On this subject see 
also Kinsman v. Boiise, 17 Ch. D. 104 ; Forster v. Patterson, 
17 Ch. D. 132. 
• (x) Supra 
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rent is paid, the mortgagee will be deemed to lbadiko 
have entered into possession, and not to have 
lost his right to foreclosure. 

Again, s. 42 of 3 & 4 Wm. lY. c. 27 pro- Rrnt. 
Tides that no rent or interest in respect of any 
sum of money charged upon land or rent shall 
be recovered by any distress or action, but 
within six years next after the same shall have 
become due, or shall have been formally 
acknowledged by the debtor or his agent. 
This section applies to a foreclosure suit, or 
any other legal proceeding taken by the mort- 
gagee against the land or the proceeds of the 
land {y). But if the mortgage-deed contains 
a covenant to pay principal and interest, and 
the mortgagee sues on the covenant, he can 
recover twelve years' arrears {z). 

Formerly, if a trust term was created or teuots. 
agreed to be assigned for securing payment of 
principal and interest, express trusts not being 
subject to the Statutes of Limitation, the 
amount of arrears recoverable was not limited 

(i/) Glarkson v. HeTiderson, 14 Ch. D. 348. 

(2;) 3 & 4 Will. IV. c. 42; 37 & 38 Vict. c. 57, s. 8. 
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Heir 
Redeem 

ING. 



Trusts, to six years ; nor was the action for the prin- 
cipal limited to twenty. But by s. 10 of 37 
& 38 Vict. c. 55 J in the case of an express 
trust this rule was altered, and the limitation 
against the land is now the same as if there 
were no trust. As against the trustee, the 
law is the same as before the Statute. 

If the heir of a mortgagor seeks to redeem 
without paying twenty years' arrears of interest, 
the mortgagee may tack the covenant against 
him, so as to be entitled to the same arrears of 
interest as he might recover in an action on the 
covenant (a). 

Mr. Prideaux is of opinion (b) that indepen- 
dently of the doctrine of tacking, in action for 
redemption by the mortgagor himself, or in the 
event of a mortgagee selling under a power, 
the right of the mortgagee would not be 
limited to six years' arrears, as neither of these 
cases would be within sect. 42, which applies 
only to an action by the mortgagee. Sect. 42 
provides that where a prior mortgagee has been 



Arrears. 



(a) Mvey v. Norwood, 5D. & Sm. 241. 

(b) Prid. 479, vol. i. 
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in possession of land within one year next be- arrears. 
fore an action brought by a subsequent mort- 
gagee, the latter may recover the arrears of 
interest which have become due during the 
whole time that the prior mortgagee has been 
in possession, although it may have exceeded 
six years {c). 

The mortgagor's right to redeem will be 
barred at the end of twelve years' possession 
by the mortgagee, unless there has been ac- 
knowledgment of the right of the mortgagor, 
or of some one claiming through him, in writing 
and signed by the mortgagee. 

In Foster v. Patterson (d) it was held that the 
twelve years' bar to redemption suits against 
mortgagees in possession, prescribed by section 
7 of the Eeal Property Limitation Act, is abso- 
lute, and is not affected by the provisions in 
the third section as to persons under disability. 
This amounts to the rule that twelve years' un- 
interrupted possession by the mortgagee without 
intermediate payment or acknowledgment is 

(c) See Smith v. Hill, 19 Ch. D. 143. 

(d) L. K. 17 Ch. D. 132. 



KENT. 
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Arrkaks. an absolute bar against the mortgagor and his 
representatiyes in title, although he may have 
been under disability. 
PossBssioK Where a mortgagee has been in possession 
GAGBE. fQr more than twelve years without acknow- 
ledgment, the right of redemption is destroyed. 
Equitable Mortgages. — An equitable mort- 
gage may be created in three ways : (1) by a 
charge, (2) by deposit of title deeds, (3) by a 
mortgage of an equity of redemption. 
3^y j^GREE- I. Any agreement in writing by which pro- 
perty is made a security for debt is an equit- 
able mortgage. Thus in Baynard v. Woolley {e) ^ 
where a trustee, who had committed a breach 
of trust, signed a document by which the deeds 
of his house and policies of assurance were to 
be held as collateral security, it was held there 
was an equitable charge of such property. A 
covenant that if payment of debt is not made, 
the creditor may by entry, foreclosure, sale, 
or mortgage, levy the amount from the lands of 
the debtor, is a valid charge. 

If deeds are transferred, accompanied by a 

{e) 20 Eeav. 583. 
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MENT, 



memorandum, it seems that document will not by aoree- 
of itself create a charge. Thus, in Allen t. South- 
ampton (/), A. was the solicitor of S., and was 
also solicitor of B., who had entrusted him 
with <£2,000 for investment; S. having made a 
mortgage to A. by deposit with memorandum, 
A. handed over the deeds and memorandum to 
B., with a memorandum stating that £2,000, 
part of the sum due on the mortgage from S., 
belonged to B. No notice of the transfer was 
ever given to S., or anyone claiming under 
him. S. having died, and the trustees of his 
will being about to sell the property comprised 
in the mortgage. A., who was solicitor for the 
trustees until the death of S., asked B. to give 
him back the deeds, alleging that the property 
required to be sold, and promising to give back 
deeds of equal value. B. gave A. the deeds, 
and A. returned him deeds of no value. The 
trustees sold the property, and paid S.'s debt 
to A., without requiring back S.'s memoran- 
dum. A. died insolvent. In an action to 

(/) L. R. 16 Ch. D. 178; 50 L. J. Ch. 218; 43 L. T. 
687. 
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By Agree- administer S.'s estate, B. made a claim for 
£2,000. It was held that the claim must be 
disallowed, as he had no equitable charge on 
S.'s estate (y). 

An express written agreement to make a 
mortgage is sufl&cient (A), so a letter to an ex- 
ecutor by a debtor to an estate, saying that he 
might retain the debtor's title deeds till the 
latter got the whole of his affairs settled with 
the executors. 
Deposit II. Despite the Statute of Frauds, in Russell 

07 Deeds. 

V. Rtcssell (^), a charge was established on the 
mere fact of the deposit of title deeds. And 
it was decided that an equitable mortgagee 
can bring an action for a legal conveyance. 
Much ingenuity has been expended on at- 
tempting to reconcile the judgment in Ettssell 
V. Russell with the Statute, but if text writers 
had borne in mind the fact that Lord Thur- 
low in a previous case had declared that 
"the Statute of Frauds caused more frauds 

(g) See Ex parte Furber, In re King, L. R. 17 Ch. D. 191. 
(h) Hankey v. Vernon, 2 Cox. 12. 
(t) 1 W. & T. L. C. 726. 
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than it prevented, and that he would clip its Deposit op 

Deeds. 

provisions where he could/' many pages of 
ingenious comment might have been spared (k). 
If a debtor deposits title deeds with his bankers, 
although nothing is said, this will raise a 
presumption of the creation of an equitable 
charge (?), which, however, may be rebutted by 
showing that they were merely left there for safe 
custody, or that there were attendant circum- 
stances which prove that there was no intention 
to create a charge (m). In depositing deeds it 
is evidentlv desirable to obtain a memorandum 
as to the object with which they have been 
left. 

It is settled that an agreement to give a 
mortgage, accompanied with the delivery of the 
title deeds for the purpose of having the agree- 
ment carried into effect, constitutes an equit- 
able mortgage (n). Ordinarily, an equitable 

(k) E.g., Ex parte Haigh, 11 Ves. 403 ; L. C. Eq. 727, 
vol. i. 

(1) See, however, Chapman v. Chapmauy 13 Beav. 308. 

{m) Liicas v. Dorrien, 7 Taunt. 278 ; Ex parte Wright , 19 
Ves. 258. 

(n) Keys v. Williams, 3 Y. & C. 55. 

L 
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Past and mortgage by deposit will be a security for the 

Future 

Advances, sum then advanced, or for the sum mentioned 
in the memorandum, but a consideration of the 
whole circumstances attending the loan may 
lead the Court to infer it covers past advances (o). 
Moreover, a deposit of deeds, whether accom- 
panied by a memorandum or not, may by parole, 
or written evidence showing that it was the 
intention of the parties, be held to extend to 
future las well as past advances (p). 

In Ashton v. Dalton (q) a debtor had deposited 
his title deeds with a creditor until such time 
as his account should not exceed £100, at 
which time they were to be restored to him. 
The. debtor died indebted to the amount of 
£274: to the creditor. It was held the deeds 
were a security for the whole £274. 

The benefit of an equitable mortgage may 
be subsequently extended to persons who were 
originally not depositees. Thus, where a de- 

(o) Ex parte Smith, 2 M. D. & De G. 587. 
( p) Baynard v. WoolJey, 20 Beav. ; Ex parte Kensiyigton, 2 
V. & B. 83. 

(g) 2 Coll. 565. 
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posit has been made to a firm, it may be extended Past aud 
to new members, by proof of original intention Advances. 
to that effect, or by continued dealing with the 
new firm. 

The deposit may be either to the creditor With 

WHOM 

himself or to some third person over whom the Deposited. 
tiepositor has no control. 

An equitable mortgagee by deposit will have Priority. 
priority over a subsequent purchaser or mort- 
■gagee of the legal estate, with notice, and he 
^ill be fixed with constructive notice in nine 
<}ases out of ten for his negligence in not ob- 
taining the deeds or enquiring for them. 

There need not be a deposit of all the deeds, a part cf 

Deeds 

:and it is not necessary that the deeds deposited deposited. 
should show a good title in the depositor (r). 

Where land has been registered under the Rrgistra- 
Land Eegistry Act, an equitable mortgage was 
created by deposit of the land certificate, but 
not by the title deeds. The same rule applies 
^nder the Land Transfer Act (s). 

{r) Roberts v. Croft, 24 Beav. 223 ; Ex 'parte JFetherell, 11 
Ves. 398. 

(.s) 38 & 39 Vict. c. 87, s. 81. 

L 2 
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Copyholds. The deposit of a copy of Court Rolls, an 
agreement for a lease, a policy of insurance, or 
of a registered mortgage of a slip, certificates 
oi shares, under the Joint Stock Companies Act 
(1862), will create an equitable mortgage. 
Receipt H there are no title deeds or conveyances in 
PuRo^HASB- the depositor's possession, an equitable mort- 

jLf /\ M p y 

gage may be created by deposit of the receipt 
for the purchase-money, A person may have 
a charge upon the deeds, although not on the 
land they refer to, Ux parte Whitbread {t). In 
such case he cannot claim foreclosure (w). 

Rewewed a renewed lease is subject to the same 
equitable mortgage that affected the former 
lease, just as in a legal mortgage. It is now 
settled that the equitable depositee of a lease 
is not liable on the covenants therein con- 
tained, and the landlord cannot compel him to 
take an assignment {x). 

REaisTRA- An equitable mortgage of lands in Middle- 
sex, created by a mere deposit of deeds, does 

(0 19 Ves. 210. 

(w) S'porle V. Wliayman, 20 Beav. 607. 

(x) Moores v. Choat, 8 Sim. 508. 
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not require registration under 7 Anne, c. 20, Rbgistra- 
but, if it be accompanied by a memorandum, it 
will. 

A deposit of deeds with a third party for Different 

Deposits. 

the benefit of the creditor will be good, pro- 
yided the intention can be satisfactorily proved. 

Where a debtor holds a deposit of deeds as 
the servant of the creditor, it may be a valid 
equitable charge {y). 

A valid equitable mortgage may be created 
by a written memorandum of deposit, although 
no deposit may have actually been made ; as, 
where the deeds are already in the hands of a 
third party. 

The Statute 7 Anne, c. 20, was intended to 
prevent fraud by secret conveyances, and, con- 
sequently, if there has been notice, a subse- 
quent incumbrancer who is first to register 
does not claim priority {z). 

A mortgage by deposit is not a breach of a 
covenant against alienation («). 

{y) Ferris v. Mullins, 2 Sm. & Giff. 378. 

[z) Pwnchard v. Tomkim, W. R., Sept. 29, 132. 

(a) Doe V. Hogg, 4 D. & R 226. 
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Different A deposit by a tenant for life is only good 
as far as Ids interest goes (b). 

The secmity prevails against the Crown, a 
trustee in bankruptcy, a judgment creditor, 
and a prior volunteer, but the depositee is 
liable to all prior equities ; as, for instance, a 
deposit of title-deeds given in breach of trust, 
though without notice, does not affect the 
claim of the cestuis que trustent (c). 
What A deposit of title-deeds will comprehend any 

Interest 

Covered interest which the depositor may afterwards 

BY , 

Deposit, acquire in the property, and will include, not 
only fixtures existing at the time, but also 
those subsequently erected thereon, whether 

Fixtures, the fixtures are mentioned or not (d). On the 
bankruptcy of the depositor of a lease, the fix- 
tures will not be considered as being in his 
order and disposition, but will belong to the 
mortgagee (e). 

(h) Turner v. Letts, 20 Beav. 185 ; " As to tenants in common 
see Fisher, 1225 : one tenant must redeem all or none.'' 

(c) See also Parker v. Clarke, 30 Beav. 54. 

(d) Ex parte Price, 2 M. D. & De G. 518. 

(e) Ex jparte Barclay, 5 De G. M. & G. 403 ; but see Meux 
V. Jacobs, 7 L. R. H. L. 481 ; In re Trethowan, 5 Ch. D. 559 
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Eegistration under the Bills of Sale Act, Eeoistra- 

TION. 

1878, will be necessary. 

The law as to the removal of fixtures, applic- 
able to landlord and tenant, has no relation to 
mortgagor and mortgagee. 

A question was much debated until lately as Remedies 

OF AN 

to whether the remedy of an equitable mort- Equitable 

MORT- 

gagee was foreclosure or sale. It is now q^«»»- 
settled that in the case of a mortgage of lands 
the proper remedy is foreclosure (/), whether 
the security arises from agreement, deposit, or 
mortgage of an equity of redemption. In 
Samble t. Wilson^ 5 N. E. 395, an equitable 
mortgagee by deposit was held not entitled to 
sale : secus^ if he had a memorandum contain- 
ing an agreement to execute a legal mort- 
gage [g). Where there is a mere charge or 
lien the remedy is sale, and not foreclosure : 
sale is also the proper remedy in the case of 
personal chattels. In Bodger v. Bodger (A), it 

(/ ) James v. James ^ 16 Eq. 153 ; Backhouse v. Charlton, 8 
Ch. D. 444 ; see Conveyancing Act, s. 25. 

(g) York Union Banking Co, v. Artly, 11 Ch. D. 205 ; see 
Form 5. 

(h) 11 W. R. 160. 
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Remedies was held that an equitable depositee was en- 



Or AN 



Equitable titled to a receiver. 

MORT- TO • 1 1 X 

QAQEE. The remedies of mortgagees m bankruptcy, 

and also in the administration of insolvent 

estates, and in the winding-up of companies, 

is regulated by the Bankruptcy Act. 

Mortgage Moi^tgagcs of equities of redemption have 

OP Re- been sufficiently alluded to in other pages. 

PEMPTION. . T^ . , 

Assignments and Eeconveyances. — ^A mort- 
gage may be assigned by the mortgagee alone, 
but the mortgagor should be made a party to 
the transfer, for the purpose of admitting that 
the mortgage money remains due, otherwise 
the transferee taking subject to the equities 
may have to account for sums paid to the 
mortgagee (^). 

So, where a mortgage is transferred, and the 
transferee fails to give notice of the transfer 
to the mortgagor, payments subsequently made 
by him to the original mortgagee are valid as 
against the transferee. 
Power op Until lately, the mortgage debt, being a 

Attornet. 

(i) Matthews v. JFallwyn, 4 Ves. Sen. 118 ; L. C. Eq., 
vol. ii. p. 1068. 
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chose in action, was not assignable, and it was Power op 

Attorney. 

usual to give the transferee a power of attor- 
ney to sue for the debt in the name of the 
transferor; but now, by the Judicature 
Act (k)j debts axe assignable under certain 
conditions, and a power of attorney is not 
required, if the mortgagor is a party to the 
deed, or has notice of it, but this does not 
apply to a sub-mortgage (I) ; and, if a mort- 
gagee in possession assigns over his mortgage 
without the assent of the mortgagor, the mort- 
gagee is bound to account for the profits both 
before and after the assignment. 

Where a stranger gets an assignment of a transfer 
mortgage for less than is due, he will be value. 
entitled, as against the mortgagor and his 
representative, to the whole sum due upon 
the mortgage; but, where there are subse- 
quent incumbrancers or creditors, he shall 
only be allowed what he paid (m). This 
latter doctrine, however, is narrowed down to 

(k) 36 & 37 Vict. c. 66, s. 25, sub-s. 6. 

(Z) National Provincial Bank v. Harle, 6 Q. B. D. 626. 

(m) Lang v. Clapton, 1 Vem. 464. 
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Transfer purchases of incumbrances made by persons in 

FOR Under 

Value, same fiduciary position, or the heir-at-law (w). 
The 4th section of the Vendor and Pur- 
chaser Act, 1874, does not enable the legal 
personal representative of a deceased mort- 
gagee to convey upon a sale under a power in 
the mortgage (o). 

A prior incumbrancer, bond fide purchasing 
a puisne incumbrance, will be entitled to what 
is due on it ( jt?) : secus^ if with notice of an 
intervening security. 
rkcon- Upon payment of the sum due, and all costs, 
the mortgagee must reconvey at the expense 
of the mortgagor. If the mortgagee is dead, 
under the Conveyancing Act, 1881 {(j)^ the 
personal representative can reconvey. 
rktrans" By sect. 15 of the Conveyancing Act, 1881 — 
(1.) Where a mortgagor is entitled to re- 
deem, he shall, by virtue of this Act, 
have power to require the mortgagee, 

(/i) L. C. Eq. 1071, vol. ii. 

(o) In re White, 51 L. J. Cli. 856 ; this section is repealed. 

( p) Morret v. Paske, 2 Atk. 54. 

(q) Section 30, sub-ss. 1 and 2. 
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fer. 
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FER. 



instead of reconveying, and on the terms Rbtrans- 
on which he would be bound to recon- 
vey, to assign the mortgage debt and 
conyey the mortgaged property to any 
third person, as the mortgage directs: 
and the mortgagee shall, by virtue of 
this Act, be bound to assign and convey 
accordingly. 
(2.) This section does not apply in the case 
of a mortgagee being or having been in 
possession. 
And by the Conveyancing Act, 1882, sect. 
12, this right is to extend to and to be en- 
forceable by each incumbrancer, or by the 
mortgagor, notwithstanding any intermediate 
incumbrance ; but a requisition of an incum- 
brancer shall prevail over a requisition of a 
mortgagor ; and between incumbrancers, a re- 
quisition of a prior incumbrancer shall prevail 
over the requisition of a subsequent incum- 
brancer. 

The object of the latter part of this section 
is to prevent a prior incumbrancer being ousted 
of his right by the fact of a demand for transfer 



156 THE LAW OF MORTGAGE. 

Eetbaus- having been first made by a subsequent in- 



FEB. 



cumbrancer. 



Statutory By sectiou 26 statutory forms of mortgage 

Forms, 

are provided, also of transfer and reconvey- 
ance (r). 

Implied And by sectiou 28, iu a deed of statutory 
NANTs. mortgage, or of statutory transfer, wbere more 
persons than one are expressed to convey as 
mortgagors, or to join as covenanters, the 
implied covenant on their part shaU be deemed 
to be a joint and several covenant by them; 
and where there are more mortgagees or trans- 
ferees than one, the implied covenant with 
them shall be deemed to be a covenant with 
them jointly, unless the amount secured is ex- 
pressed to be secured to them in shares or 
distinct sums, in which latter case the covenant 
shall be deemed to be a covenant with each 
severally in respect of the share or distinct 
sum. 

Eppbct op If the form of statutory transfer is used, the 

TTsB OP 

Forms, deed has the following effect (s) : — 

(1.) There shall become vested in the person 

(r) See Forms in 4^ct. (s) Section 27. 
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to whom the benefit of the mortgage effect of 

Use of 

is expressed to be transferred, who, Forms. 
with his executors, administrators, and 
assigns, is hereafter in this section 
designated the transferee, the right to 
demand, sue for, recover, and give re- 
ceipts for the mortgage money, or the 
aforesaid part thereof, and the interest 
due, if any, and thenceforth to become 
due thereon, and the benefit of and the 
right to sue on all covenants with the 
mortgagee, and the right to exercise all 
powers of the mortgagee. 
(2.) All the estate and interest, subject to 
redemption, of the mortgagee in the 
mortgaged land shall vest in the trans- 
feree, subject to redemption. 
If the deed of transfer is made in the form B., implied 
in the Act contained, there shall be included a 
covenant with the transferee, by the person 
expressed to join therein as covenantor, to 
pay the mortgage money remaining due and 
interest as fixed in the mortgage deed(^). 

(t) Section 27 (3). 



Covenant. 



158 THE LAW OF MORTGAGE. 

Implied If the deed of transfer is made in the form C. 

Covenant. 

of the Act, it is to operate, not only as a statu- 
tory transfer, but also as a statutory mortgage, 
and it is not to be liable to increased stamp 
duty by reason only of its being designated a 
mortgage. 
VESTiNa Where a mortgagee becomes a lunatic, a 

Order. 

vesting order must be obtained from the judges 
of the High Court, or of the Court of Appeal, 
entrusted with the care of lunatics (u). 

So in some cases it will be required where 
the legal estate has descended to an infant (x). 

Statutory Mortgages. — By the Convey- 
ancing Act a mortgage of freehold or leasehold 
may be made by deed expressed to be made 
by way of statutory mortgage, being in the 
form given in Part I. of the third schedule to 
the Act, with such variations as circumstances 
require. 

If such form is used, there shall be deemed 
to be included in the mortgage deed — 
Implied (l.) -^ covcnaut with the mortgagee by the 

Cove- 



nants. 



(u) 38 & 39 Vict. c. 77, s. 7. 

(x) 13 & 14 Vict. c. 60, ss. 7 and 8 ; Prid. p. 508, vol. i. 
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person expressed therein to convey as mort- Implied 

COVE- 

gagor, to the effect following : — nakts. 

That the mortgagor will, on the stated day, 
pay to the mortgagee the stated mortgage 
money, with interest thereon in the meantime 
at the stated rate, and will thereafter, if and as 
long as the mortgage money, or any part thereof 
remains unpaid, pay to the mortgagee interest 
thereon, or on the unpaid part thereof at the 
stated rate, by equal haK-yearly payments, the 
first thereof to be made at the end of six calendar 
months from the day stated for payment of the 
mortgage money. 

(2.) A proviso to the effect following : — 

That if the mortgagor, on the stated day, 
pays to the mortgagee the stated mortgage 
money, with interest thereon, in the mean- 
time, at the stated rate, the mortgagee at any 
time thereafter, at the request and cost of the 
mortgagor, shall reconvey the mortgaged pro- 
perty to the mortgagor, or as he shall direct. 

Section 59 provides that the covenants im- 
plied in a statutory mortgage, by virtue of this 
section, and of section 7, shall bind the realty 
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Implied as Well as the personalty of the mortgagor. 

CoVE" 

HANTS. It is not likely the form will be used except in 

simple cases. 
Model In the precedent given by Mr. Prideaux (0) 

MOETOAGB. 

we find :— 
(1.) Parties. 

(2.) Covenant to pay principal interest. 
(3.) Mortgagor conveys to mortgagee sub- 
ject to proviso for redemption. 
(4.) Covenants for insurance against fire. 
(5.) Power of leasing conferred by the Act 
not to be exercised without consent 
of mortgagee. 
In regard to No. 5, the power of leasing 
should not be forbidden where the security is 
freehold land of ample value^ but in the case of 
house property, especially in a town, it should. 

(z) p. 515, vol. i. 
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FOEMS. 



[Only abbreviated forms are made tise of. For the complete ofders 

see the references, "l 



DECREES. 

No. 1. — Foreclosure, — Mortgagor in possession. 

Let an acconnt be taken of what is due to plaintiff for 
principal and interest on his mortgage and for his taxed 
costs, and let, npon defendant paying to plaintiff what is 
certified to be dne six months after the date of the chief 
clerk's certificate, the plaintiff re-convey the heredita- 
ments comprised in the said mortgage free from all 
incumbrances done by him or his representatives in 
title, and deliyer up upon oath all deeds relating thereto. 
But in default of payment as aforesaid, the defendant is 
to stand foreclosed of all title and right in the mortgaged 
premises. Liberty to apply. 

(See Seton, Dec, 1035.) 



M 
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No. 2. — SaU in Default of Payment 

Usual Accounts. — ^Direction for payment to plaintifiE 
and reconveyance by him. In default let the mortgaged 
premises, or a competent part, be sold with the approba- 
tion of the Judge, the money to be paid into Court to 
the credit of the cause, and to be applied in payment of 
what is certified to be due to plaintiff for principal, inte- 
rest, and costs, together with subsequent interest and 
subsequent costs of action ; but if the same shall not be 
sufficient to pay such amount and costs in full, the 
decree is to be without prejudice to the right of plaintiff 
to enforce payment. Liberty to apply in chambers. 

(Seton, Dec, 1038.) 

For sale at request of incumbrancers, 

{See Seton, Dec. 8 and 9, p. 1038.) 



No. 3. — Common Redemptian Decree. 

Let the following accounts be taken : (1) An account 
of what is due to defendant for principal and interest on 
his mortgage, and for the taxed costs of action. 

(2) [If the defendant has been in possession, account 
ordered of rents and profits received, or which might 
have been received without wilful default, and said 
amount to be deducted.] 

{See Seton, p. 1066, 1). 
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And let, upon plaintiff paying defendant what shall be 
certified to be due to him within six (calendar) months, 
defendant re-conyey (or re-surrender or re-assign) the 
mortgaged premises free from incumbrances done by him 
or his representatives in title, and deliver up all deeds. 
But in default of payment by time aforesaid let the action 
be dismissed with costs. But if nothing is found due to 
defendant, let him within twenty-one days re-convey ; 
and let defendant within the time aforesaid pay the 
plaintiff the amount, if any, which shall be certified to 
l)e due from defendant in excess of the principal, interest, 
and costs. Liberty to apply. 



SUCCESSIVE REDEMPTIONS AND FORE- 
CLOSURES. 

No. 4. — First Mortgagee v. Second Mortgagee and 

Mortgagor. 

(1.) Account of what is due for principal, interest, and 
costs, &c., and upon the second mortgagee paying to the 
.plaintiffs the amount found due within six months, let 
the plaintiff re-convey and deliver deeds, &c., but in 
default the defendant (second mortgagee) is to be abso- 
lutely foreclosed. 

(2.) And in case of such foreclosure, let subsequent 
interest and costs be certified, and on mortgagor (defen- 
dant) paying such principal, interest, and costs as are 
found due within three calendar months, let the plaintiff 
xe-convey, &c., to mortgagor, &c., but in default of such 
payment the mortgagor is to be absolutely foreclosed. 

31 2 
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(3.) But in case the defendant (second mortgagee) 
shall redeem plaintiff, let subsequent interest be com- 
puted on what the second mortgagee shall have so paid 
to plaintiff, and let an account be taken of what is due 
to the second mortgagee for his principal, interest, and 
costs of suit ; and on the mortgagor paying what is found 
due within three months to the second mortgagee, let the 
second mortgagee re-convey, &c. ; but in default of pay- 
ment the mortgagor is to stand foreclosed. Liberty to 
apply. 

{See Seton, 1082.) 



Form 5. — Equitable Mortgage, — Specie Perfoimance of 

Agreement. 

Declare that the agreement on part of defendant con- 
tained in an indenture, dated , ought to be 
specifically performed, and decree the same accord- 
ingly. And let the defendant execute to plaintiff a 
proper indenture of mortgage according to the terms of 
the said agreement ; and let all proper parties joinr 
therein as the Judge shall direct ; such indenture to be 
settled by the Judge if the parties difPer ; and let 
defendant deliver up all title deeds upon oath ; and let 
defendant pay costs, including costs of such indenture. 
Liberty to apply. 

{See^. 151. Seton, 1125.) 
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Form 6. — Declaration of Priority according to Date, 

Declare, that the several incun^brances created by the 
defendant in mentioned, dated , have 

priority according to the dates of the several instruments 
by which they were created as to the estates included 
therein. 

Rooper v. Harrison^ 2 K. & J. 86, 116. 



Form 7. — Priority acquired hy p^ior Notice declared. 

Declare, that notwithstanding that the mortgage of 
the defendant is prior in date to that of plaintiff, he, by 
first giving notice of his mortgage to , has ac- 

quired and is entitled to priority over defendant in re- 
spect thereof. 

(Seton, 1162. See this work, p. 117.) 



ACCOUNTS. 

Form 8. — Wilful default^ Mortgagee in Possesmn, 

Let the following accounts be taken : — 

(1.) Of what is due for principal, interest, and costs, 
and for taxed costs of action. 

(2.) An account of the rents and profits received by 
[mortgagee], or by any other persons on his behalf, or 
which without wilful default he might have received ; 
and let what shall appear due on such account be 
deducted from what is due to [mortgagee], and let 
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[mortgagor], upon paying what shall be found due after 
such deduction, et seq,y as in form, p. 161. 

(Seton, 1066.) 



Form 9. — Account of Rent with Rests, 

(1.) Account of principal, interest, and costs. 

(2.) Account of rents and profits on the foot of wilful 
default. 

(3.) And what is found due is to be applied, 1st, in 
discharging the interest ; 2nd, in sinking the principal ; 
and if the same shall break in upon the principal, then 
rests are to be made from time to time, and interest to 
be computed only on the residue thereof. 

(Seton, 1066. See p. 134 of this work.) 



Form 10. — Statement of Claim for Foreclosure or Sale. 

(1.) The plaintiff is mortgagee of lands belonging to 
defendant. 

(2.) The following are the particulars of the mort- 
gage :— 

a. (Date and names of mortgagor and mortgagee.) 
J). (Sum secured.) 

c. (Rate of interest.) 

d. (Property subject to mortgage.) 

e. (Amount now due.) 

(If the plaintiff's title is a derivative title, state shortly 
the assignments under which he claims.) 

(If the plaintiff is mortgagee in possession add.) 
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(3.) The plaintiff took possession of the mortgaged 
property on , and is ready to account as 

mortgagee in possession from that date. 

The plaintiff claims payment, or in default, sale, or 
foreclosure [and possession]. 

(Signed) 
Delivered 

Form 11. — Claim for BedempUm. 

(1.) The plaintiff is mortgagor of lands, of which the 
defendant is mortgagee. 

(2.) The following are the particulars of the mort- 
gage :— 

a. (Date.) 

h. (Sum secured.) 

c. (Rate of interest.) 

d. (Property subject to mortgage.) 

(If the plaintiff's title is derivative, state shortly the 
deeds under which he claims.) 

(If the defendant is mortgagee in possession add.) 

(3.) The defendant has taken possession [or has 
received the rents] of the mortgaged property. 

The plaintiff claims to redeem the said premises, and 

to have the same re-conveyed to him [and to have 

possession thereof]. 

(Signed) 
Delivered 

(Rules of the Supreme Court, 1883, App. C. s. 2, 
Nos. 6, 7. For defences, see App. D. Nos. 1, 2.) 
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Form 12. — Statutory Mortgage, 

This Indenture, made by way of statutory mort- 
gage, between A. (mortgagor), and M. (mortgagee) : 
WITNESSETH, that in consideration of the sum of £ , 
now paid to A. by M., of which sum A. hereby acknow- 
ledges the receipt, A., as mortgagor and as beneficial 
owner, hereby conveys to M. all that • To hold 

to, and to the use of M. in fee simple for securing pay- 
ment on of the principal sum of £ as 
the mortgage money, with interest thereon, at the rate 
of per cent, per annum. 
In witness 

*^* Variation in this form to be made, if required, 
for leasehold land, or other matter. (Conveyancing Act, 
1881, Sched. 8.) 
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[Attention is drawn to the Conten 



ACCOOTT, 

form of, 132, 165, 166 

method of taking, 133 

ACCOTINTING, 84, 47 

by mortgagee in possession, 56, 130 

when mortgage assigned, 131 

with rests, 134, 135 

surplus receipts, 136 

Actions, 

by mortgagor, 34, 42 

Advances, 

past and future, 146 

Advowson, 

presentation, 16, 35 

Agbeement, 

to mortgage, 146 

Allowances, 32, 60, 61 

Abbeabs, 

^ of rent, 140, 141 

See Interest* 

Assets, 

legal and equitable, 25 
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Assignment, 64, 131, 152 

notice of, on mortgage deed, 105 

Attornment, 

object of, 28 

mere power, 29 

by mortgagor to second mortgagee, 29 

clause void against trustee if a doTice to defraud 

creditors, 29 

vliere rent equals interest, 29 

example of, 30 

' registration of, 31 

distress in, 33 

possession under, 33, 74 

Bankruptcy, Trustee in, 

in attornment, 31 

of mortgagor, 54 

Bills of Sale Act, 1878, 31 

Commission, 

of mortgagor, 65, 66 

CoxDinoNAL Purchases, 

distinguished from mortgages, 12, 13 

COXDUCT, 

of sale, 75 

Consolidation, 100 

previous to 1882, 100 

by transfer, 101 

of equitable securities, 102 

effect of Conveyancing Act on, 104 

See Tacking, 

Contract, 

to make a lease, 39 
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Contrary Intention, 

under Locke King's Act, 106, 107 

Conveyancing Act, 1882, 120, 155 

1881, 8. 2, 1 

s. 7, 22, 23, 159 

8. 15, 154, 155 

8. 16, 57 

8. 17, 104 

8. 18, 36, 37 

8. 19, 58, 59, 80 

8. 20, 81 

8. 21, 82, 83 

8. 22, 86 

8. 24, 50, 54 

8. 25, 69, 77 

8. 28, 156 

8. 30, 5, 46 

8. 59, 159 

8. 61, 24 

8. 67, 85 

Copyholds, 

mortgage of, 21, 22 

for lives, mortgage of, 22 

equitable mortgage of, 148 

Costs, 60, 61, 62 

tacking of, 97 

Courtesy, 25 

Covenants, 

for pre-emption, 17 

in mortgaged lease, 20 

— r- absolute, in mortgage, 22 

by Conveyancing Act, 22, 23 



172 INDEX. 

CoyiENANTS-^continwd. 

mortgagee suing on, 49, 66 

breach of, 81 

liability of depositee on, 148 

implied in statutory transfers, 157 

implied in statutory mortgages, 158 

Crown, 75, 150 

Deeds, 

right to, 56, 57, 84 

loss of, 65 

neglect to obtain, 127 

See Deposit. 

Defeasible Purchases, 13 

Deposit, 

of deeds, 144 

with bankers, 145 

for what security, 146 i 

to whom it extends, 146 

with whom made, 147 

priority, 147 

of part of deeds, 147 

not a breach of covenant against alienation, 149 

receipt for purchase-money, 148 

deeds of registered land, 148 

with a third party, 149 i 

with servant of creditor, 149 

by tenant for life, 150 

what interest covered by, 150 

Devoltttion, 

of mortgaged land, 18 

of equity, 25 

Direction, 

to pay debts, 113 
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Disability, 137 
Distress, 33 

DOWEK, 25 

Enquiry, 123 

examples of, 124, 125 

Equitable Mortgage, 12, 116, 142 

modes of creation, 142 

by deposit, 144 

by mortgage of equity, 25, 152 

by memorandum, 149 

remedies of, 151 

decree, 164 

See Deposit 

Equitable AssioiOiENT, 8 

Equity of Eedemption, 

example of, 2 

nature of, 3, 25, 26 

restrictions on, 15, 16, 18, 19 

postponement of, 17 

destruction of, 17 

sale of, 18 

release of, 18 

devolution of, 25 

mortgage of, 25 

- reservation of, 44 

purchase of, 103 



Family Settlements, 14 
Fixtures, 150 

Foreclosure, 

right of, 6, 68 

staying under 7 Geo. 11. 35 
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Foreclosure— continued. 

practice in, 47 

or sale, 68, 69 

procedure in, 71 

infants in, 72 

action, 138 

in equitable mortgage, 151 

decree, 161 

Fraud, 121 
Further Charge, 98 

General Eeliep, 

prayer for, 132 

Glanville, 
on mortgage, 5 

Hypothecation, 

marine, 8 

common, 8 

Implied Covenants, 157. 158 
Income-tax, 35 
Infants, 72 

Inspection of Deeds, 57 
Insurance, 57, 58, 59, 97 

Interest, 

reserved, 65 

in arrear, 81 

Joint Account, 23 
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Judgments, 
tacking, 90, 93 

Judicature Act, 1873, sec. 25, 153 ; sec. 34, 1 



Leases, 

by mortgagor, 36, 37, 41, 66 

buildings, 39 

before mortgage, 42, 66 

- joint, 43 

- under statutory power, 43 

to mortgagor, 64 

Leaseholds, 

mortgage of, 19 

covenants in, 20, 23 

- declaration of trust of reversion, 20 

two forms of, 20 

renewal of mortgaged lease, 20 

under Locke King's Act, 108 

Legal Estate, 

right to caU for, 117, 118 

Liabilities, 

of a mortgagee, 64 

And see Mortgagee, 

Lien, 9, 108 

Limitation, 6, 136, 137, 139 

Acts, 6, 11 1 

on covenant, 137 

Littleton, 

on mortgage, 5, 9 
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Locke King's Act, 

law before, 105 

words of, 105 

applies to equitable security, 106 

** contrary intention," 106 

Ist Amending Act, 107 

2nd Amending Act, 108 

3rd Amending Act, 108 

decisions on Acts, 108, 109 

only applies to deaths on or after 1st January, 

1855, 110 

result of the Acts, 111 

examples of, 113 

Married Women, 73 

Maxims, 

once a mortgage always a mortga^ey 15 

mortgage must he mutual^ 18 

where equities are equal y the law prevails y 21, 88 

redeem wpy foreclosure dowriy 48 

Memorandum, 

deposit without, 74 

Model Mortgage, 160 

Mortgage, 

nature of, 1 

- — example of, 2 

history of, 3 

definition of, 1, 10 

old form of, 6 

relation of to other securities, 7 

derivation of term, 9 

Welsh, 10, 11 

in nature of a Welsh, 11 

equitable, 12 
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MoRTGAQE—continued, 

distinguished from purchases, 13 

apparent in family settlement, 14 

pre-emption in, 17 

of leaseholds, 19 

of copyholds, 21 

of equity, 25 

of wife's lands, 44 

tacking, 88 

consolidation of, 100 

by deposit. See Deposit 

statutory, 158 

Mortgage Debt, 
assignability of, 153 

Mortgagee, 

prevented exercising his remedies, 49 

suing on covenant, 49 

opening foreclosure, 49 

not really a trustee, ab initio, 32 

rights of, 48, 82, 122 

Mortgagee's Estate, 

nature of, 4, 16, 25 

devolution of, 5, 18 

Mortgagor 

estate, 6, 16, 24 

tenant to mortgagee, 26 

and mortgagee, relation of 27 

leases, 36, 37, 41 

MORTUUM VADIU^f, 5 



Negligence, 121 

Notice, 
of payment of loan, 4 5 
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Notice — continued. 

- in writing, 82 

serving of, 85, 86 

under Conveyancing Act, 85 

requiring payment, 86 

in determining property, 114 

conveyance of legal estate with, 114 

what it is, 118, 119 

Conveyancing Act, 1882, on, 120 

Occupation Bent, 130, 131 
OPPEESaiVE Eestraint, 17 

Parol Evidence, 

in case of doubtful instrument, 13 

Pawn, 7 
Penalties, 65 

Personal Assets, 

mortgage is, 25 

Personal Eepresentative, 

. takes mortgaged estate on death, 6 

party to action, 75 

Pledge, 7 

Power of Attorney, 152 

Power of Leasing, 36, 160 

See Leases, 

Power or Sale, 79 

under Conveyancing Act, 80 - 84 

exercise of, 82 

power to convey under, 82 
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Power of Sale — continued, 

title of purchaser under, 82 

money arising from, 83 

Peiorities, 

determining, 78, 115 

Priority, 92, 95, 114, 115, 122, 147 

of equitable interests, 95 

lost by negligence, 100, 122 

lost by fraud, 110 

where there is right to call for legal estate, 115 

of equitable interests, 116 

cases of, 126 

decree, 165 

See Notice and Enquiry, 
Proviso, 

implied, 159 

QuARE Impedit, 50 

Ee^il Property Limitation Act, 137 

Eeceipt, 

for purchase-money, 148 

for mortgage-money, 23, 24 

for sale- money, 86 



Eeceiver, 50 
under Conveyancing Act, 50—54 

Eedeem, 

- who may, 45 

how, 47 

practice in, 47 

action to, dismissed, 48 

Eedemption, 

decree, 162 

See RedeeiYiy Equity of Bedemption, 

IS 2 
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EegistrATION, 128, 129, 148, lol 

Eelation, 

of mortgagor and mortgagee, 26 

Eemedies, 

of depositee, 151 

Eenewal, 

of mortgaged lease, 20, 148 

Eext, 

reasonable, in attornment, 32 

arrears of, 139 

Eepaibs, 62 

Eestrictions, 
-1 — on right to redeem, 15, 19 

Eests, 134 
Eight, 



to call for legal estate, 115 



Etjles, 

as to restrictions on right to redeem, 19 

relation of mortgagor and mortgagee, 27 

as to tacking, 90 

remarks on tacking, 92, 93 

Sale, 76 

under Conveyancing Act, 69, 77 

time for order, 71 

conduct of, 71, 75 

instead of foreclosure, 77, 79 

order for, on interlocutory application, 78 

- of part of property, 79 

in equitable mortgage, 151 

decree, 162 

And see Poioer of Sale^ 
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Securities, 

upon property, kinds of, 6 

Security, 
for sale, 76, 78 

Statement of Claim, 

for foredosnre, 166 

for redemption, 167 

Statutes. 

See Individual Acts, 

Statutory, 

mortgages, 156, 168 

-~- transfers, 156 

Staying Foreclosure Action, 35 

Stipulations, 

forbidden in a mortgage, 18 

Summary, 
•: — : of rules as to restrictions on right to redeem, 19 

Sureties, 47 



Tacking, 88 

rule on which it rests, 88 

trust estate in, 89, 90 

rules of, 90 

of costs and expenses, 96 

of bonds and simple contracts, 98 

with notice, 99 

abolition and revival of, 99 

See Judgment, 

Tenancies. See Leaseholds. 
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Tenants, 

of mortgaged property, 66 

See Leases, 

TiMBEB, 63 

Transfer, 

of mortgage, 152, 154 

for, under value, 153 

Trust Estates, 115 

limitation of actions in, 139 

Vendor and Purchaser Act, s. 4 (repealed), 154 
Vesting orders, 158 

VrVUM VADIUM, 5 

Voting, 33 

Waste, 

by mortgagor, 34 

by mortgagee, 62 

Welsh Mortgage, 10 

in nature of, 11 

limitation in, 11 

Wilful default, 165 



THE END. 
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